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If I get just one good research project a year, it pays for itself.” 


Unlimited use of Florida state law }! “Best of all, my research costs are complete- 
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titioner...to any practice, for that matter.” 


“Frankly, I didn’t 
believe it when 
I heard I 
could get 
unlimited online access to 
state law from the LEXIS 
service for a flat fee this low... 2 
with no start-up costs, no #4 
minimum subscription pe- 
riod and no cancellation fee. 7 
Like most solo practitioners, 
I'd always relied on books for 
research. I never thought I 
could afford an online ser- 
vice. But when I saw all the ben 
efits Michie offers with LEXIS 
MVP, and then looked at the price 
tag, all I said was, “Where do I sign?’” 


“l’m convinced The Michie Company 
oN and LEXIS-NEXIS are committed 
x= ‘es . to the small law firm. I’ve always re- 

on their books; right now I’m 


also looking into some of their CD- 
ROM products and LEXIS MVP 
» online specialty libraries for possi- 
ble future use. At these prices, I 
. can’t afford not to take advant- 
age of Michie’s services.” 


| Jeff Resnick is a solo practitioner. 
| He has been in private practice since 
Y 1985, and a LEXTS MVP user since 1991. 


“For one low monthly fee, I can 
search, download and print online 
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That’s complete case law, statutes, 
attorney general opinions and bill 
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thing's absolutely current. If I get —_— 

just one good research project a year, ba cian 

the service pays for itself.” MICH 


“LEXIS MVP runs on the PC I 
already have, so there aren’t any 
new equipment costs. And the 
system speaks my language. 
LEXIS FREESTYLE™ lets me 
retrieve information using simple, 
plain English commands.” 


LEXIS and NEXIS are registered trade- 
marks and FREESTYLE is a trademark of 
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of Reed Elsevier Inc. All rights reserved. 
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b¢ @ practicing attorney in Dallas, TX. 


Were 
| 
g 
>. P 
4 
4 4 i 
: 
2 
: 
és 


FIND HEIRS 


Better ay! 


BETTER BECAUSE 


National 
Forensic 
Center 


ly Reasonable Fees, Non-Percentage Based 


i Results Guaranteed, or No Charge 


[AF Court Authorized Search, Recommended 

i Professional Reports, with certified documentation 
4 Fully Insured, for your protection 

4 No-Obligation Fee Quotation 


We prove heirship and locate Beneficiaries, Legatees, 
Property Owners, Stockholders and Estranged Family 
Members. Make one call to the company that finds them 
all... ABETTER WAY. 


(663-2255) 
FAX 1-800-663-3299 


INTERNNIONN. 
GENEALOGICAL tor! 
SEARCH INC. 


Established 1967 FL Lic. #A8800288 


3 
i 
i 
verve: : 


THE FLORIDA 


VOLUME LXIX, NO. 3 MARCH 1995 


BAR JOURNAL 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


Cover art by Joe McFadden 


Published monthly except July/August, which is a 
combined issue, by The Florida Bar, 650 Apalachee 
Parkway, Tallahassee 32399-2300, telephone (904) 
561-5600. Second class postage paid at the Post 
Office in Tallahassee, Florida 32399-2300 and at 
additional mailing offices. The Florida Bar Journal 
(ISSN 0015-3915). 

Subscriptions: Florida Bar members receive the 
Journal as part of their annual dues payment. 
Nonmember subscriptions are $35 a year; Single 
magazine copies, 12 months old or less, $2; older 
than 12 months, $5; September directory issue $25 
($20 to Bar members). Subscriptions and single copy 
sales subject to Florida sales tax. 

Advertising copy is carefully reviewed, but publica- 
tion herein does not imply endorsement of any prod- 
uct, service or opinion advertised. Advertising rate 
cards will be furnished upon request. Views and 
conclusions expressed in articles herein are those of 
the authors and not necessarily those of the editorial 
staff, officials or Board of Governors of The Florida 
Bar. 

© 1995 The Florida Bar. Printed in U.S.A. Postmas- 
ter: Send address changes to The Florida Bar Jour- 
nal, Tallahassee, Florida 32399-2300. 


FEATURES 


Pre-Election Initiative Review in Florida: A Framework 
for Analysis 
by Robert W. Lee 


The New Florida False Claims Act: Florida Borrows 
a Powerful Federal Anti-Fraud Weapon 
by John T.: Boese 


COLUVINS 


Letters 


Happy Sesquicentennial! 
by William F. Blews 


Membership Essential to Legislative Efforts 
by John F. Harkness, Jr. 


Qualified Retirement Plans, Trusts and Life Insurance 
by Paul S. Labiner and Seth R. Kaplan 


Drafting QDRO’s: A Malpractice Waiting to Happen!, 
Part 2 
by A. Matthew Miller and Jerry Reiss 


Quasi-Judicial Land Use Hearings: Does Your 
Evidence Pass Muster? 
by Mark P. Barnebey and Bonnie Twardosky Polk 


Overview of Proposed Conduit Financing Regulations 
by James H. Barrett and William P. Ewing 


Brokers Encouraged to Disclose Environmental 


Conditions Affecting the Value of Residential Property 
by Daniel J. Gibby 


Liability for Inadequate Security 
by Mark P. Buell 


Franchise Vicarious Liability in Florida: 


A Survey and Recent Developments, Part 2 
by David A. Beyer 


Books 


14 


10 


36 


42 


52 


58 


62 


70 


THE FLORIDA BAR JOURNAL/MARCH 1995 


i a 
— 
= 
| 
| | = 
| 


v 


4 


That select group is all on LawDesk®. And only on LawDesk. 
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A New System? 

Scott Stephens’ excellent article 
(“Who Judges the Judges? . .,’ January 
1995) dispassionately describes the new 
(?) system for appointment of judges of 
compensation claims. It does so, more- 
over, without eristic reference to the 
rank politics which gave rise in the 
Seventies to the need for merit selec- 
tion and retention, and to the legisla- 
tive enactment of a cordon sanitaire 
now removed by the legislature and 
Supreme Court. 

It omits, however, to limn the new 
legislation in one important respect. 

Ch. 93-415, §40, Laws of Florida, 
1993 recast F.S. §440.45 portentously, 
I believe. 

F.S. §440.45, “Judges of compensa- 
tion claims; Chief Judge” previously 
treated the judges, their appointment, 
removal, retention, etc. 

F.S. §440.45, “Office of Judges of 
Compensation Claims,” (1994 Supple- 
ment) creates “the Office of the Judges 
of Compensation Claims within the 
[Governor’s] Department of Labor and 
Employment Security . . . headed by 
a Chief Judge who shall serve at the 
pleasure of the Governor and Cabinet,” 
who is a procedural rulemaker and 
who may empower judges, “as he or 
she deems appropriate,” to resolve “with- 
out hearing” various “procedural and 
substantive matters, . .” 

Thus, the turn of events is, I suggest, 
much more portentous than even Mr. 
Stephens’ restrained article implies. 
The hard-won merit selection and merit 
retention reforms (designed to depoliti- 
cize the compensation judiciary) are 
atavistically gone to gubernatorial dis- 
cretion; and a nonadjudicator is legis- 
latively empowered to govern litigation 
and the ambit of judges’ authority (viz., 
a Ch. 120 officer directing functions 
and functionaries exempted from Ch. 
120); even as each judge as a state 
officer, Orr v. Trask, 464 So. 2d 131 
(Fla. 1985), is now a member of a newly 
created “Office of the Judges of Com- 
pensation Claims” which is “headed” 
by a Ch. 120 agency head. Too, our 
Supreme Court in Jones v. Chiles, 19 
Fla. L. Weekly, S307 (Fla. 1994), point- 
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edly, in a volte-face, noted that the 
JCC’s are nonjudges. 

Mr. Stephens slyly but sagaciously 
suggested that there may have been 
some “practical” purpose to have been 
achieved by this. 

Anecdotal evidence supports Mr. 
Stephens’ suggestion. Before the now- 
defunct “merit” reforms, the Gover- 
nor’s Tallahassee agency officials would 
notify the compensation judges of the 
caselaw (as interpreted by Tallahas- 
see) and how the law ought be applied. 
Now the chief judge in Tallahassee 
instructs the compensation judges on 
how the law ought be applied. 

The more things change, the more 
they remain the same? 

One would have thought that the 
desirability of or need for workers’ 
compensation could be a valid political 
issue, but that the desirability of or 
need for a politicized adjudicatory sys- 
tem oughtn’t be such. But, then, one 
would apparently be wrong. 


STEPHEN Marc SLEPIN 
Tallahassee 


Author’s Correction 

I have discovered an error in the 
Motorcycle Exclusions section of the ar- 
ticle, “Abracadabra: The Disappear- 
ance of Uninsured Motorist Coverage.” 
published in the January 1995 issue 
of the Bar Journal.” The sentence with 
the error currently reads: “Therefore, 
in cases involving a motorcycle acci- 
dent victim, the victim will not be able 
to seek UM coverage under any other 
policy but the one covering the motor- 
cycle.” This sentence should read as 
follows: “Therefore, in cases involving 
a motorcycle accident victim, the vic- 
tim will not be able to seek UM cover- 
age under any policy but the one 
covering the motorcycle, assuming the 
Grant policy exclusion exists.” 


STEVEN R. BRATEN 
Boca Raton 


Attorney Advertising 
I read with interest President Bill 
Blews’ President’s Page in the January 


Don’t make your client wait! 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“Lt will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“L will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to re to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law: 


“Lt will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 


issue of The Florida Bar Journal. I 
believe he did an excellent job of focus- 
ing emphasis on a really important 
aspect of the McHenry case in pointing 
with pride to the high road traveled 
by The Florida Bar. 

My oldest son entered Florida State 
University College of Law this fall, 
four years after graduating from New 
College. One of the things he will be 
thinking through is the geographical 
location in which to practice. I have 
told him for years that The Florida Bar 
was a, if not the, bellwether bar of the 
country. In essence, your column this 
month is further confirmation of that 
and I will pass it on to him to read. 

I believe that we are going to begin 
to see a shift toward lawyers again 
being held in respect as they once were. 
With my bias for ADR, I believe that 
the kinder and gentler way of doing 
things, and the return to civility among 
lawyers is a first step in the process. 
Perhaps the Court, through its ruling, 
will help out by modifying the rules 
on advertising, which in turn might 
reduce some of the fierce competitive- 
ness which seems to have developed 
in some areas of the Bar. 

As one who has always been proud 
that I could be a member of The Florida 
Bar, I appreciate the selfless leader- 
ship which Mr. Blews and others have 
provided to keep us on the high road. 


JOHN PAUL JONES 
St. Petersburg 


At least one member of The Florida 
Bar read the January 1995 President’s 
Page the day it hit his desk. Mr. Blews’ 
point that, regardless of the outcome, 
The Florida Bar has assumed the lead- 
ing role in this national debate is a 
good one. It is a reminder for all of us, 
regardless of what Bar committee or 
endeavor we participate, to do a first 
rate job of it as developments in Flor- 
ida law more and more have national 
significance. 


WILLIAM C. BALLARD 
St. Petersburg 


I read with great interest the article 
in the January Bar Journal about 
lawyer advertising. 

My greatest hope (other than the 
Bar’s success itself) is that Mr. Blews 
will make the argument. Not only will 
it be a great experience for him, but his 
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advocacy will do much to help convince 
the court that it did in fact take a 
“wrong turn” in Bates. 

Best of luck to Mr. Blews and to 
Paul Hill, Barry Richard and whoever 
else is involved in this important issue. 


KEntT LILLY 
Lakeland 


I have read, with keen interest, the 
President’s Page in the January 1995 
Bar Journal concerning attorney ad- 
vertising. I heartily commend Mr. 
Blews and The Florida Bar for the 
efforts in filing the petition for certio- 
rari asking the U.S. Supreme Court to 
revisit its decision in the Bates case. I 
sincerely hope this request will “fall 
on fertile ground.” 

Lawyer advertising has, indeed, pro- 
duced profound changes in the legal 
profession, all of which, in my opinion, 
are negative. I firmly believe that much 
of the “lawyer bashing” we experience 
today and the public’s holding of our 
profession up to ridicule is directly 
attributable to lawyer advertising. 
Words out of the past, such as “ambu- 
lance chasing,” frequently are used to 
label personal injury attorneys whether 
we advertise or not since, in the minds 
of the public, we are all “painted with 
the same stripe.” 

Instead of being a benefit to the 
consumers, lawyer advertising has be- 
come what I call “consumer confusion- 
ism.” Regardless of the outcome of the 
McHenry case, it is refreshing to know 
that there are other attorneys who 
share my beliefs about advertising in 
the legal profession. Keep up the good 
work. 


RICHARD P. WARFIELD 
Pensacola 


Public Service 
Commission Practice 

Having practiced extensively before 
the PSC, I differ with some views 
expressed by Charles W. Murphy in 
“Public Service Commission Practice” 
(January 1995). 

Mr. Murphy notes that the PSC staff 
sometimes testifies and offers evidence, 
and usually conducts discovery and 
cross-examination. However, his claim 
that staff is “not a party” is wrong. A 
“party” includes “any other person, 
including an agency staff member, al- 


When you subscribe to books from 
Matthew Bender, you can get the CD-ROM 
versions for free. What's more, we offer free 
training sessions in all major markets, and a 
critically acclaimed CD-ROM Helpline for 
free technical support. 

This offer, available only from 
Matthew Bender, will introduce you to the 
many advantages of CD-ROM. Your research 
time will be significantly reduced, and you'll 
get faster, easier and more complete 
answers. In fact, sometimes there's even 
more on the discs than in the books. 

Our extensive CD-ROM library includes 
many of the popular publications you proba- 
bly subscribe to right now. To find out more 
about our unique offer, call us—toll-free 


of course—at 1-800-223-1940. 


800-223-1940 
FOR INTERNATIONAL CALLS: 
518-487-3000 


lowed by the agency to intervene or 
participate in the proceeding as a 
party.” F.S. §120.52(12)(c). 

The Florida Supreme Court is re- 
viewing the constitutionality of PSC 
procedures in Cherry Communications, 
Inc. v. J. Terry Deason, et al., Case No. 
83,274. Cherry alleges due process vio- 
lations because: The PSC attorney was 
“prosecutor” and advisor to the tribu- 
nal; and the staff recommendation con- 
stituted an ex parte communication. 
Ironically, Mr. Murphy was the PSC 
attorney in Cherry. 

My experience belies Mr. Murphy’s 
view that “staff's recommendation rep- 
resents a ‘balance of divergent staff 
opinions’... .” Instead, staff's recom- 
mendations often ignore facts, opin- 
ions, and arguments that do not sup- 
port previously held views. Staff's arbi- 
trary treatment of proposed findings 
of fact are often approved en mass by 
the commissioners. 

Mr. Murphy notes that the PSC 
“seldom loses on appeal.” Justice 
Ehrlich’s observation that PSC appeals 
are “so technical and complicated” helps 
explain judicial deference. Another fac- 
tor for judicial deference is, in my 
opinion, the bizarre form of PSC or- 
ders. PSC orders do not contain sepa- 
rately stated findings of fact and con- 
clusions of law. For this reason, PSC 
orders contravene F.S. §120.59(1), and 
the PSC has been repeatedly ad- 
monished to clearly state its findings 
of fact. Occidental Chemical Co. v. 
Mayo, 351 So. 2d 336, 341 (Fla. 1977); 
Maule Industries, Inc. v. Mayo, 342 So. 
2d 63, 68 (Fla. 1977); International 
Minerals and Chemical Co. v. Mayo, 
336 So. 2d 548, 552-553 (Fla. 1976); 
and Greyhound Lines, Inc. v. Mayo, 


207 So. 2d 1, 5 (Fla. 1968). More re- 
cently, however, the court said facts 
and legal conclusions in such an order 
were “clearly presented.” Floridians for 
Responsible Utility Growth v. Beard, 
621 So. 2d 410, 412 (Fla. 1993). 

The court’s ruling in Cherry may 
render much of Mr. Murphy’s advice 
moot. In the meantime, practitioners 
should subject staff litigants to discov- 
ery and cross-examination in an effort 
to explicate facts, opinions, and agency 
“lore” that will likely have a material 
impact on the interests of those repre- 
sented. 

Ross STAFFORD BURNAMAN 

Legal Environmental 

Assistance Foundation 

Energy Advocacy Program 
Tallahassee 


An International Language 

I read with some amusement the 
December 1994, Journal article, “Notes 
From a Trial Hack at the International 
Court of Justice,’ by Glenn H. Weiss. 
Although not specifically mentioned in 
his article, it is very probable that Mr. 
Weiss had no difficulty in finding Eng- 
lish-speaking people around him. Stu- 
dents here begin learning English at 
school as teenagers, and what seems a 
vast majority of citizens speak and 
write it very well. 

In what some may consider a minor 
point, the spelling used in that article 
for the seat of the Dutch national 
parliament and capital of the province 
of South Holland was incorrect. In 
Dutch the name is either Den Haag or 
alternatively, ’s-Gravenhage. In Eng- 
lish it is known as The Hague. The 
Rijksmuseum, the national museum 
located in Amsterdam, was also spelled 


“Thanks for your offer of community service, but | figure you’re doing the community 
a service by being in jail.” 


MIKESHATCO 
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incorrectly. The spellings used suggest 
the language of a rather large and very 
different area to the immediate east. 


T.F. ENGLISH 
Amsterdam 


Rebutting an Irreparable 
Harm Presumption 

I read with interest the article on 
noncompetition agreements in the No- 
vember 1994 issue of The Florida Bar 
Journal. The article’s discussion of the 
irreparable harm requirement raises 
an interesting question regarding con- 
clusive presumptions. The article notes 
that before the 1990 amendment, ir- 
reparable harm was presumed if the 
employer showed the existence of a 
noncompetition agreement and evi- 
dence that it had been breached. The 
article also notes that after the 1990 
amendment, irreparable harm is pre- 
sumed only when the employer estab- 
lishes that the employee used trade 
secrets, customer lists, or directly solic- 
ited the employer’s existing customers. 
But what the article does not address 
is whether an employee can rebut a 
presumption of irreparable harm. One | 
pre-1990 amendment case has held 
that F.S. §542.33 creates a conclusive 
presumption of irreparable injury that 
an employee cannot rebut. However, 
the rule in Florida is that it is unconsti- 
tutional for a legislature to create a 
truly irrebuttable presumption. Public 
Health Trust of Dade County v. Valcin, 
507 So. 2d 596, 599 (Fla. 1987); 
Straughn v. K & K Land Management, 
Inc., 326 So. 2d 421, 424 (Fla. 1976); 
Chandler v. Department of Health & 
Human Rehabilitative Services, 593 So. 
2d 1183, 1184 (Fla. lst DCA 1992); 
B.R. v. Department of Health & Human 
Rehabilitative Services, 558 So. 2d 1027, 
1029 (Fla. 2d DCA 1989), review de- 
nied, 567 So. 2d 434 (Fla. 1990); 
Ehrhardt, Florida Evidence §301.3 
(1994 ed.). Therefore, §542.33 would 
be unconstitutional if it created a con- 
clusive presumption of irreparable in- 
jury that an employee could not rebut. 
Accordingly, an employee who believes 
that he or she can rebut a presumption 
of irreparable harm should consider 
arguing that constitutionally the em- 
ployee has the right to offer such 
evidence. 


TerRY D. Bork 
Jacksonville 
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Happy 


Sesquicentennial! 


“I deny the authority of the State Government... .” 
— Thomas H. Hagner, Ist Fla. 01 


his month Florida will 

mark its 150th year as a 

state belonging to the 

United States of America. 
I have been a resident of this state for 
over one third of its statehood. As a 
busy practicing lawyer remarked the 
other day when he pointed out to me 
he had been practicing for over 50 
years, “It’s amazing how quickly the 
centuries go by.” 

The contribution to this state by our 
profession is one of which we can all 
be rightfully proud. When President 
John Tyler signed the bill admitting 
us to statehood on March 3, 1845, it 
marked the climax of a quarter of a 
century of efforts led by lawyers while 
we were a territory. In 1838, some 56 
delegates gathered in the small pan- 
handle town of St. Joseph to work on 
a state constitution. Most of the dele- 
gates were lawyers and planters, but 
also present were clergymen, newspa- 
per editors, physicians, an innkeeper, 
a sea captain, and a merchant. The St. 
Joseph constitution was adopted by the 
delegates on January 11, 1839, and it 
was narrowly ratified by the slim mar- 
gin of only 95 votes—2,070 to 1,975. A 
lawyer, William Dunn Mosley, became 
the first Governor. (The first Territo- 
rial Governor, Andrew Jackson, who 
later became President of the United 
States, died the same year Florida was 
admitted to statehood.) 


Pioneering Profession 

Lawyers have held many important 
public offices in this state, and have 
guided us as governors, state and fed- 
eral legislators, state and federal cabi- 
net members, and state and federal 
judges. In reflecting upon this sesquicen- 
tennial, I like to remember, however, 
one of the less known, illustrious mem- 
bers of our profession, Thomas H. Hag- 


by William F. Blews 


ner. He was the first attorney to make 
an appearance in the Supreme Court 
of Florida, in the case of Stewart v. 
Preston, 1st Fla. 01 (1846). 

Lawyer Hagner had represented his 
client in a foreclosure action that had 
originally been filed in the territorial 
courts of Florida. The case had been 
appealed to the Federal Court of Ap- 
peal of the Territory of Florida. No 
decision had been reached by the Fed- 
eral Court prior to March 3, 1845, and 
the unresolved appeal was _ subse- 
quently transferred to the Supreme 
Court of Florida for its decision. 

There was a great spirit of independ- 
ence prevalent in the state at that 
time. Florida had been a territory bet- 
ter known for mosquitos, alligators, 
and Indian wars than as a mecca for 
family vacations. There was a wide 
distrust over the governmental powers 
in the territory, as reflected by the 
narrow margin of constitutional ratifi- 
cation. Many pioneers believed that 
self-help was better than the law. In 
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this boiling pot of conflicts, the respon- 
sibility of Tom Hagner to protect his 
client’s rights in this foreclosure action 
was foremost in his mind. 


Our Important Role 

The motion filed by Hagner in the 
Supreme Court sought to dismiss the 
case on the ground that the court 
lacked jurisdiction. No lawyer then— 
anymore than any lawyer now—raised 
the issue of jurisdiction of the court 
without first giving it serious consid- 
eration. As Justice Baltzell wrote in 
the court’s opinion, questions of 
jurisdiction are at all times “delicate.” 
But lawyer Hagner charged ahead and 
forcefully presented his argument. “I 
deny the authority of the State Govern- 
ment to transfer pending causes to her 
Courts!” he exclaimed. I can almost see 
Patrick Henry standing in the back- 
ground applauding. It must have been 
a dramatic moment. 

Seldom does a lawyer respond to a 
more challenging call than when he or 
she stands between the individual cli- 
ent and the awesome power of the state 
or federal government. Who else pro- 
tects the individual? Who else ensures 
that the constitutional promise of due 
process and equal justice to all is 
observed? When responding to such 
powerful forces, it takes competence, 
dedication, unselfishness, and, most of 
all, courage. 

While the spotlight of history natu- 
rally turns to this dramatic exclama- 
tion by lawyer Hagner, the real signifi- 
cance of the event is what happens 
later. The court overruled the motion. 
The court then proceeded to consider 
the case. An opinion was rendered, the 
decision of the court was followed, and 
justice was done. 


Continued on page 61 
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Membership Essential to 
Legislative Efforts 


resident Bill Blews wrote 

last month about the en- 

hancements we are mak- 

ing to The Florida Bar’s 
public information and public relations 
efforts. A related and timely issue is 
the role of the Bar and of individual 
lawyers in communicating with elected 
officials during the legislative session 
which begins March 7. 

The proper role of the Bar as an 
organization in political affairs has 
received much attention in recent years. 
Those of you who have followed the 
evolution of this area of constitutional 
law know that the U.S. Supreme Court 
determined in 1990 that unified state 
bars may engage in political activity, 
but must afford certain protections to 
dissenting members. Keller v. State 
Bar of California, 496 U.S. 1 (1990). 

In two cases surrounding the Keller 
decision, the Supreme Court of Florida 
defined permissible areas of Florida 
Bar legislative activity, giving the 
Board of Governors guidance on deter- 
mining issues upon which the Bar as 
an organization may voice an opinion. 
The Florida Bar re Schwarz, 552 So. 
2d 1094 (Fla. 1989), and The Florida 
Bar re Frankel, 581 So. 2d 1294 (Fla. 
1991). 

The court found five areas specifi- 
cally germane to the purposes of The 
Florida Bar, and thus permissible for 
legislative activity: Questions 
concerning the regulation and disci- 
pline of lawyers; matters relating to 
the improvement of the functioning of 


by John F. Harkness, Jr. 


the courts, judicial efficacy and effi- 
ciency; increasing the availability of 
legal services to society; regulation of 
attorney trust accounts; and the educa- 
tion, ethics, competence, integrity, and 
regulation as a body of the legal profes- 
sion. 

The court further set out guidelines 
for determining if issues outside of 
those areas are germane to the purpose 
of the unified Bar, requiring the Board 
of Governors, prior to taking a legisla- 
tive position, to consider whether the 
issue at hand is recognized as being of 
great public importance, whether law- 
yers are especially suited by their train- 
ing and experience to evaluate and 
explain the issue, and whether the 
subject matter affects the rights of 
those likely to come into contact with 
the judicial system. 

While these are fairly broad guide- 
lines covering the majority of issues 
with which the Bar traditionally has 
become involved, there inevitably arise 
during the session issues upon which 
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members of the legal profession should 
be heard. Our sections provide much 
of the needed input. The remainder 
must come from you. 

Those of you who regularly read the 
Bar News know that we have down- 
sized the governmental affairs staff 
over the past two years. Where once 
we had two full-time governmental 
affairs lawyers on staff, we now rely 
almost exclusively on outside consult- 
ants to advance the Bar’s legislative 
agenda. We do, however, have a staff 
member charged with monitoring and 
disseminating information about ac- 
tions taken during the session. 

Recognizing that we must rely more 
heavily on our individual members to 
speak up for the profession, I have 
directed our legislation and communi- 
cations staff members to work more 
closely during this year’s session to 
provide to you as much information as 
possible through the Bar News on a 
timely basis. You will see more notices 
of pending bills, as well as enhanced 
coverage of actions taken on legislation 
of interest to the profession. We will try 
to fill the gap left by the legislative 
coverage offered by the general media. 

I hope that as you read about pend- 
ing legislation that affects your areas 
of practice you will take a minute to 
share your views with legislators. Copy- 
ing me or Legislation Committee Chair 
Ed Blumberg of Miami with your corre- 
spondence will help us evaluate the 
effectiveness of our communications 
effort. 0 
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Pre-Election Initiative 


Review Florida: 
A Framework for Analysis 


rt. XI, §3 of the state con- 

stitution provides a means 

for Florida citizens to 

bring about by initiative 
an amendment or revision to the state 
constitution. In recent years, the Flor- 
ida citizenry has sought use of these 
provisions numerous times, but most 
of these attempts have been unsuccess- 
ful. Many of these feilures may be 
attributed to the proponents’ lack of 
knowledge of the legal parameters of 
initiative judicial review. 

A legally sufficient initiative petition 
must comply with the requirements set 
forth in the Florida Constitution and 
F.S. §101.161. The Florida Constitu- 
tion provides that the proposed 
amendment “shall embrace but one 
subject and matter directly connected 
therewith.” This is commonly known 
as the single-subject requirement. F.S. 
§101.161(1)! provides that “[wJhenever 
a constitutional amendment ... is 
submitted to the vote of the people, the 
substance of such amendment or other 
public measure shall be printed in 
clear and unambiguous language on 


by Robert W. Lee 


the ballot . . . . The substance of the 
amendment... shall be an explana- 
tory statement, not exceeding 75 words 
in length, of the chief purpose of the 
measure.” This is commonly known as 
the ballot summary requirement. 

Before an initiative may be placed 
on the ballot, the Attorney General 
must petition the Florida Supreme 
Court to determine whether the pro- 
posed initiative meets the above re- 
quirements.” The court shall issue an 
advisory opinion under Art. V, §3(b)(10) 
of the state constitution.? As with most 
areas of law, the caselaw involving 
initiative review is replete with seem- 
ingly conflicting tests to determine com- 
pliance with the law. The Supreme 
Court recently reiterated a “strong pub- 
lic policy” against a court’s “interfering 
in the democratic process of elections.”4 
Nonetheless, the court has recognized 
that the proposal of amendments is a 
“highly important function of govern- 
ment, that should be performed with 
the greatest of certainty, efficiency, 
care and deliberation.”> 

Earlier caselaw required courts to 


14 THE FLORIDA BAR JOURNAL/MARCH 1995 


strike proposals only when they were 
“clearly and conclusively defective.”6 
Recent caselaw has given rise to stricter 
scrutiny of the proposal for compliance 
with the initiative process.’ The initia- 
tive process is the most difficult method 
available to amend the Florida Consti- 
tution,® thereby requiring greater 
examination of each petition to assure 
compliance with the constitutional limi- 
tations. Stricter scrutiny is also 
justified because the process lacks the 
procedural safeguards which are built 
into the other amendment methods. 
The initiative requirements were made 
arduous to avoid swift and possibly 
destructive changes to Florida’s con- 
trolling legal document.}? 

Other general principles guiding 
courts in reviewing the initiative pro- 
cess include the avoidance of multiple 
subject special-interest legislation,}2 
and the need to advise voters of the 
correct meaning and ramifications of a 
proposal.!3 This article will discuss 
these principles as they pertain to 
specific components of initiative judi- 
cial review. 


Art by Joe McFadden 


Single-Subject Requirement 
e Purpose of Single-Subject Require- 
ment 

As discussed briefly above, the Flor- 
ida Constitution requires that a pro- 
posed initiative be limited to “one sub- 
ject and matter directly connected 
therewith.” Therefore, courts generally 
first address whether the proposal 
meets the “single-subject” requirement. 

Courts have recognized several pur- 
poses behind the single-subject re- 
striction. A main purpose of this re- 
quirement is to avoid “logrolling”: the 
coupling of popular causes with un- 
popular ones in order to increase the 
chance that the less favored measure 
will succeed.!* A second purpose is to 
guard against extreme changes in the 
state constitution.!5 A third is to direct 
the voters’ attention to the actual 
change being made.!© These purposes 
form the basis of the several analyses 
used to determine if the constitutional 
single-subject requirement has been 
met. These approaches are discussed 
in more detail below. 


e Compliance with the Single-Subject 
Requirement 

Although the single-subject require- 
ment may appear to be straightforward, 
Florida courts have used a wide variety 
of sometimes confusing approaches to 
determine if in fact the single-subject 
requirement has been met. 

“Natural Relation to Single Domi- 
nant Plan.” To find a single subject, 
the proposal must have a “natural 
relation and connection as component 
parts or aspects of a single dominant 
plan or scheme.”!” In the court’s review 
of the marine net fishing initiative, it 
found that all of the provisions of this 
initiative were naturally related to the 
subject itself.18 However, earlier, in 
Evans v. Firestone, 457 So. 2d 1351, 
1354 (Fla. 1984), the Florida Supreme 
Court held that “litigation costs” were 
not naturally related to the subject of 
liability for damages. 

Justice Kogan has proposed a strict 
test for finding the requisite “natural 
relation,” but the court has not specifi- 
cally adopted or rejected his view: 
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One way of deciding the question . . . is to 
determine whether the proposed initiative 
contains more than one separate issue about 
which voters might differ. In other words, 
is there at least one discrete, severable 
portion of the ballot language that reason- 
able voters might reject if given the choice, 
even while accepting the remainder of the 
ballot language? If the answer is yes, then 
the Court must find that the initiative 
contains more than one subject and lacks 
“oneness.”!9 

Legislative Acts vs. Initiative Propos- 
als. The single-subject requirement 
exists for both acts of the Florida 
Legislature and initiative proposals to 
the state constitution. Under earlier 
cases, the Florida Supreme Court held 
that the standard of judicial review for 
determining single-subject compliance 
was the same for both.2° However, the 
court has since rejected that view, now 
requiring a more strict examination of 
initiative proposals than legislation.?! 

In adopting a stricter view, the court 
recognized two factors. First, the draft- 
ing of legislation is subject to both 
legislative and public debate, neither 
of which are available in the drafting 
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you can 
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Create documents using your voice, 
instead of waiting on the traditional 


G4 THE FASTER WORK IN PROGRESS BECOMES BILLING IN 
PROGRESS, THE BETTER OFF I’LL BE 


dictation cycle. Simply talk into a 
microphone and LawTALK will soon 
be taking your dictation at up to 70 
to 90 w.p.m. or faster. No function 
keys. No mouse. No menus. No icons. 
No typing. No kidding! 


you 


Just think — you can lower overhead 
and increase profits. Attorney Darcy 
Readman lowered his secretarial costs 
by 67 percent using LawTALK. 

If you’re saying to yourself, “The 
faster work in progress becomes billing 


in progress, the better off I’ll be,” quit 
talking to yourself and start talking to 
your computer. With LawTALK from 
Kolvox, if you can say it, you can do it. 

Call 1-800-556-5869 or fax 416- 
218-3110 for the Kolvox Professional 
Speech Deaier nearest you. 


The Speech Application Company 


LawTALK is a registered trademark of Kolvox Communications Inc. All other brand and product names 
are trademarks or registered trademarks of their respective companies. 


& 
FF 


of an initiative.22 Second, the constitu- 
tion is government’s controlling docu- 
ment.23 Therefore, in comparing past 
initiative challenges, cases in which 
an initiative proposal is at issue must 
be distinguished from those which in- 
volve a legislative proposal. 

Locational Restraint: Impact on Con- 
stitutional Provisions. Perhaps the most 
practical method of testing compliance 
with the single-subject rule is by ana- 
lyzing the “functional as opposed to 
locational” effects of a possible amend- 
ment.”4 In earlier cases, the court had 
implemented an objective “locational” 
test—the court would simply review 
how many different constitutional pro- 
visions the initiative would impact.?° 
Even after abandonment of the loca- 
tional test, the Florida Supreme Court 
has continued to look at the extent to 
which different provisions of the state 
constitution would be changed if the 
initiative were adopted.26 

In one opinion, the court opined that 
the initiative should reveal the main 
articles or sections affected,?’ but in its 
later holdings it found this not abso- 
lutely necessary. Additionally, the 


“This one’s called ‘The Lawyer Special.’ 
It's a simple open and shut case that you 


wouldn’t hesitate to take into court.” 


court’s review is generally limited to 
the terms of the amendment itself, and 
not to legislation which may derive 
from the provision if adopted. Further, 
the fact that the legislature might 
adopt legislation which is unconstitu- 
tional does not result in a finding that 
the proposed constitutional provision 
violates the single-subject rule.?® 


In Carroll v. Firestone, 497 So. 2d 


1204, 1206 (Fla. 1986), the court had 
to determine whether the proposed 
lottery initiative met the single-subject 
requirement. The proposal contained 
provisions which identified a revenue 
source and also gave the legislature 
discretionary authority as to who would 
receive the revenue. The court did not 
find that more than one function in the 
constitution was impacted, and thus 
the initiative proposal met the single- 
subject requirement. 

In Fine v. Firestone, 448 So. 2d 984, 
990, 993 (Fla. 1984), however, the 
court reviewed an initiative proposal 
which affected the government’s ability 
to generate and use revenues. The 
proponents of the measure argued that 
the amendment addressed only the 
single subject of limiting government 
revenue. Looking at how the initiative 
affected other articles or sections of the 
constitution, the court found, however, 
that the proposal dealt with at least 
three different topics which impacted 
distinct functions of Florida govern- 
ment and numerous provisions of the 
state constitution. Accordingly, the 
court determined that the provision 
violated the single-subject mandate. 
Carroll and Fine demonstrate that the 
more constitutional provisions im- 
pacted, the less likely the initiative 
proposal contains a single subject. 

“Functional” Restraint: Impact on Dif- 
ferent Branches of Government. In early 
cases, an initiative was found defective 
if it changed more than a single gov- 
ernment function.29 The Florida 
Supreme Court recently acknowledged, 
however, that the fact that a proposal 
affects the three different branches of 
government is not, sitting alone, suffi- 
cient to invalidate an initiative.*° Still, 
looking at the number of government 
functions impacted by a proposal is 
important in evaluating compliance 
with the single-subject rule. For in- 
stance, the Florida Supreme Court has 
stricken proposals when the amend- 
ment would have impermissibly 
impacted several different legislative 
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functions.3! 

The best example of an impermissi- 
ble effect on multiple government 
functions is found in Fine. This case 
involved an initiative which would have 
affected the government’s ability to 
generate and use revenue. Although its 
proponents argued that it affected the 
sole subject of revenues, the court in- 
validated the proposal by finding that 
taxes, user fees, and revenue bonds 
involve many different government func- 
tions.22, Therefore, when analyzing 
whether the single-subject requirement 
is met, one must determine how many 
different government functions the in- 
itiative affects. 

“Cloak of Broad Generality.” As a 
separate guidepost, if diverse subjects 
are encompassed within a “cloak of a 
broad generality,’ then the single- 
subject rule is breached. In Evans v. 
Firestone, 457 So. 2d 1351, 1353-54 
(Fla. 1984), the Florida Supreme Court 
addressed the single-subject require- 
ment in the context of an initiative 
which would have modified the concept 
of joint and several liability; would 
have limited certain types of damages; 
and would have made the summary 
judgment rule a part of the state con- 
stitution. The court found the initiative 
too broad. In finding a “cloak of broad 
generality,” the court looked at several 
factors, including the “functional” fac- 
tors discussed above. Because the 
initiative affected both legislative and 
judicial functions, the court found more 
than a single subject. 

Similarly, in Fine, Justice McDonald 
pointed out that the subject of “reve- 
nues” was broad, encompassing numer- 
ous subjects. By claiming that only 
one subject was implicated, the propo- 
nents revealed “only the tip of the 
iceberg.”33 This broadness accordingly 
violated the single-subject require- 
ment.34 

In determining whether a broad gen- 
erality is present, the broadness of the 
ramifications of the amendment is gen- 
erally not the focus;*° rather, the focus 
is on the actual subject matter of the 
amendment. Under the cases discussed 
above, the broader the subject, the less 
likely the court will find a single sub- 
ject. 

The finding of a single subject does 
not end Supreme Court inquiry. A 
proposal can also be legally deficient if 
it fails to meet the ballot title and 
ballot summary requirements. 
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Ballot Summary Requirement 
e Purpose of Ballot Summary Require- 
ment 

As previously mentioned, the Florida 
Statutes set forth requirements for 
both an initiative ballot title and ballot 
summary.*® As with the ballot title 
requirement,?’ the ballot summary re- 
quirement was adopted to give voters 
“fair notice” of the proposal’s main 
purpose,°® and to advise the voter of 
the “legal effect of the amendment, and 
no more.”89 Fair notice refers to both 
the actual meaning and effects of the 
initiative, so that the amendment does 
not “fly under false colors.”4° 
e Compliance with Ballot Summary 
Requirement 

Clear and Unambiguous Language. 
No ballot summary challenge can suc- 
ceed unless the summary is shown to 
be “clearly and conclusively defective.” 
To find a summary clearly and conclu- 
sively defective, a court must determine 
if the summary omits material infor- 
mation, or if it is misleading. For 
instance, in one case, the Florida Su- 
preme Court invalidated a ballot 
summary because it failed to reveal 
that it eliminated an existing constitu- 
tional right. The court found the 
summary misleading, and thus clearly 
and conclusively defective.*! 

By statute, the ballot summary must 
state the chief purpose of the measure 
in “clear and unambiguous” language.*? 
As with the “clearly and conclusively 
defective” inquiry, to determine if lan- 
guage is clear and unambiguous, one 
assesses whether the summary is mis- 
leading, or whether it squarely informs 
voters of the “meaning and effect” of 
the proposal. If the summary does not 
provide the electorate fair notice of 
what they are asked to decide, it is not 
in clear and unambiguous language.** 
The purpose of the fair notice require- 
ment is to ensure that voters can 
knowingly vote on the proposal.** Fair 
notice is not provided if the language 
appears either less extensive or more 
extensive than the actual scope of the 
initiative.*5 Fair notice is also not pro- 
vided if the summary lacks objectivity 
or contains political bravado.*® 

In at least one case, a district court 
of appeal used extraballot matters to 
find a summary in violation of the clear 
and unambiguous requirement. In 
Kobrin v. Leahy, 528 So. 2d 392 (Fla. 
3d DCA 1988), the initiative would 
have eliminated a governmental board 


Opinions of at least 
two justices suggest 
that the more 
uncertain the effects 
of an amendment, 
the less likely the 
proposed change is 
clear and 
unambiguous 


in the same election in which the 
electorate was to vote for members of 
this board. Because the language of the 
proposal referred neither to the simul- 
taneous election nor the disbanding of 
the board, the court found the sum- 
mary “fatally defective.”47 

Opinions of at least two justices 
suggest that the more uncertain the 
effects of an amendment, the less likely 
the proposed change is clear and un- 
ambiguous. In an initiative involving 
a cap on noneconomic damages in cer- 
tain tort actions, the proponents could 
not explain the various effects of the 
amendment. Justice Overton strongly 
criticized the proponents’ inability to 
explain these ramifications. He further 
pointed out that the proponents in the 
Fine case also had the same problem.*® 
Justice McDonald echoed these con- 
cerns in Evans by noting the propo- 
nents’ inability to explain the con- 
sequences.*? In both cases, the Florida 
Supreme Court struck the proposals 
from the ballot. 

To determine whether a particular 
proposal is clear and unambiguous, a 
court must sometimes resort to rules 
of construction. To interpret provisions 
of the state constitution, the intent of 
the framers and voters is the primary 
concern, and the courts will interpret 
the provision in a manner which will 
effectuate such intent. However, in an 
initiative proceeding, the drafters’ in- 
tent is given less weight than the 
voters’ intent as demonstrated by ma- 
terials available for their review.*° 
Before judicial construction can occur, 
the language of the provision must be 
ambiguous. In the absence of ambigu- 
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ity, rules of construction are not allowed 
to defeat or explain the plain language 
of the proposal.5! In this instance, the 
plain language is reviewed to deter- 
mine both its intent and purpose.52 In 
determining the plain meaning, courts 
most frequently look to standard dic- 
tionary definitions. 

Omissions and Misleading Informa- 
tion. To determine if the ballot 
summary is in clear and unambiguous 
language, a court must generally de- 
termine whether material facts are 
omitted from the summary,*‘ or 
whether the summary itself is mislead- 
ing.»5 In looking for “material” omis- 
sions or misleading information, the 
summary does not have to illustrate 
every particular point or possible re- 
sult of the proposal,®® so long as the 
amendment’s main purpose is stated.5? 
Additionally, courts presume that vot- 
ers can logically review a proposal, and 
that they will look into the details of a 
proposal themselves, as well as its pros 
and cons.5® Notwithstanding, a citi- 
zen’s ability to study a proposal will 
not excuse an otherwise imprecise and 
misleading ballot summary.®°? Further- 
more, the amendment itself does not 
necessarily have to set forth the bene- 
fits and disadvantages of the proposal.®° 

A review of several cases shows in 
which instances the court deems an 
omission material. In one case, the 
Florida Supreme Court held that if a 
proposal triggered a partial repeal of 
Florida’s homestead exemption, the sum- 
mary would be defective for failing to 
mention the possible repeal.6! In a 
second case, involving the tax rate for 
leases of government-owned real es- 
tate, the court found the summary 
defective because it did not specify that 
taxation would be based on the real 
property method. The summary had 
contained only the phrase “ad valorem 
taxation.”62 

In another case, the Supreme Court 
considered a ballot initiative which 
provided term limits for certain elected 
officers. The court upheld the summary 
because no constitutional provision 
then differently limited the terms of 
office,*8 and accordingly, no omission 
occurred. But, in a related case, a 
proposal which provided restrictions 
on the meetings of a county charter 
review board was stricken because it 
failed to state that no restrictions then 
existed as to the board’s meetings. The 
Florida Supreme Court found the pro- 
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posal “deceptive, because although it 
contain|ed] an absolutely true state- 
ment, it omit[ted] to state a material 
fact necessary in order to make the 
statement not misleading.”® 

In a final case dealing with an omis- 
sion, the Florida Supreme Court 
disapproved an initiative which would 
have prohibited former legislators and 
statewide officeholders from lobbying 
for two years after leaving office unless 
they filed financial disclosures. At that 
time, however, Florida law contained 
a total two-year prohibition on lobby- 
ing without exception, and the ballot 
summary failed to properly disclose 
this fact. 

In addition to material omissions, 
misleading or confusing information 
can also lead to a defective summary 
finding. For instance, in the govern- 
ment leasehold tax case discussed 
above, the Supreme Court emphasized 
that the proposed summary required a 
voter to have considerable knowledge 
of the subject of ad valorem taxation. 
The summary was therefore not “writ- 
ten clearly enough for even the more 
educated voters to understand.”6® 

In a case involving a proposed amend- 


ment to a home rule charter, an 
appellate court struck the amendment 
as misleading. Here, the summary re- 
ferred to revisions of “the procedures 
for initiative, referendum and recall” 
of the charter. The amendment, how- 
ever, made not only procedural changes 
to the recall process, but also extensive 
substantive changes as well.®? Hence, 
the summary was defective. 

The Supreme Court faced another 
initiative proposal which would have 
limited defendants’ liability in certain 
civil actions. The summary stated that 
the amendment “establishe[d] citizens’ 
rights in civil actions,” but the actual 
proposal contained a provision pertain- 
ing to the summary judgment rule. 
Because Florida jurisprudence had long 
recognized the summary judgment rule, 
the statement that the amendment 
“established” this right was mislead- 
ing, even though the provision would 
have elevated the procedural rule to a 
constitutional right.® 


Related Issues 

In reviewing initiatives, courts have 
commented on several other matters 
which deserve brief attention. For in- 
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stance, the Florida Supreme Court will 
not review constitutional issues in a 
§16.061 advisory opinion proceeding.® 
The court will also not consider the 
wisdom of a proposal,”? even if it 
believes that the subject matter of the 
initiative should instead be dealt with 
by statute.7! 

Sometimes an initiative will be so 
broad that no summary can be drafted 
which will meet the ballot summary 
requirements.’2 The court will gener- 
ally not consider the accuracy of 
information used to promote a pro- 
posal.73 Further, a severability clause 
will not vitiate the court’s obligation 
to review the initiative.”4 And finally, 
the fact that voters might approve of a 
measure or its purpose does not cure 
any defect.75 

The initiative process remains an 
important tool for the citizens of this 
state to effectuate constitutional 
changes. However, only by under- 
standing the requirements for success- 
ful judicial review will a drafter be able 
to avoid the time, cost, and frustration 
encountered by many in promoting 
initiatives, only to have them struck 
from the ballot by the Florida Supreme 
Court.4 


1This provision applies to all proposed 
constitutional amendments, and not just 
those proposed by the initiative process. 

This article pertains to the judicial review 
aspect of initiative proposals. The pre- 
review petition process itself, including the 
collection and verification of signatures, is 
outside the scope of this article. See FLA. 
Star. §100.371 (1993). Currently, a joint 
resolution proposing the amendment of §3 
and §5 of Art. XI of the constitution relating 
to initiatives and amendment or constitu- 
tional revision referendums has been drafted 
by the House Select Committee on Ethics 
and Elections (PCB EE-95-4). 

2See Fira. Star. §16.061(1) (1993); Fra. 
Const. art. IV, §10. 

3The advisory opinion process is the 
earliest review available. However, other 
means of challenge exist. These include 
mandamus challenge in the Florida Su- 
preme Court (Florida League of Cities v. 
Smith, 607 So. 2d 397, 398-99 (Fla. 1992)); 
action for injunctive relief in circuit court 
(Smith v. American Airlines, Inc., 606 So. 
2d 618, 620 (Fla. 1992)); action for declara- 
tory relief in circuit court (Evans v. Firestone, 
457 So. 2d 1351, 1352 (Fla. 1984)); and 
mandamus challenge in circuit court (Falk 
v. City of Miami Beach, 588 So. 2d 956, 958 
(Fla. 3d D.C.A. 1989)). 

4 Florida League of Cities, 607 So. 2d at 
400. 

5 Askew v. Firestone, 421 So. 2d 151, 155 
(Fla. 1982) (citation omitted) (finding pro- 


posed amendment defective). 

8 Weber v. Smathers, 338 So. 2d 819, 821 
(Fla. 1976), citing Goldner v. Adams, 167 
So. 2d 575 (Fla. 1964). 

7See Evans, 457 So. 2d at 1358 
(McDonald, J., concurring); Fine v. Fire- 
stone, 448 So. 2d 984, 995 (Fla. 1984) 
(McDonald, J., concurring); 448 So. 2d at 
999 (Shaw, J., concurring). 

8 Evans, 457 So. 2d at 1358 (McDonald, 
J., concurring). In addition to initiative 
proposal, other means of amending or revis- 
ing the state constitution are through 
proposal by the legislature (FLa. Const. art. 
XI, §1); proposal by a constitutional revision 
commission (art. XI, §2); proposal by consti- 
tutional convention (art. XI, §4); and 
proposal by a taxation and budget reform 
commission (art. XI, §5). 

9 Fine, 448 So. 2d at 995 (McDonald, J., 
concurring). 

10 Td. at 999 (Shaw, J., concurring). 

11 Advisory Opinion to the Attorney Gen- 
eral Re: Tax Limitation, 19 Fla. L. Weekly 
S493, S495 (Fla. Oct. 4, 1994). 

12 Evans, 457 So. 2d at 1358 (McDonald, 
J., concurring). 

13 Grose v. Firestone, 422 So. 2d 303, 305 
(Fla. 1982) (amendment proposed by the 
legislature). 

14 Tax Limitation, 19 Fla. L. Weekly at 
$494; Advisory Opinion to Attorney General— 
Restricts Laws Related to Discrimination, 
632 So. 2d 1018, 1020 (Fla. 1994). 

15 Advisory Opinion to Attorney General— 
Limited Political Terms, 592 So. 2d 225, 227 
(Fla. 1991); Fine, 448 So. 2d at 988. 

16 Fine, 448 So. 2d at 989. 

17 Advisory Opinion to Attorney General— 
Limited Marine Net Fishing, 620 So. 2d 
997, 999 (Fla. 1993) (citations omitted). 

18 Td. 

19 Limited Political Terms, 592 So. 2d at 
231-32 (Kogan, J., concurring in part and 
dissenting in part). 

20 Floridians Against Casino Takeover v. 
Let’s Help Florida, 363 So. 2d 337, 340-41 
(Fla. 1978) (later overruled on other 
grounds). 

21 Smith v. Department of Insurance, 507 
So. 2d 1080, 1085 (Fla. 1987); Fine, 448 So. 
2d at 988. 

22 Smith, 507 So. 2d at 1085; Fine, 448 
So. 2d at 988-89. 

23 Smith, 507 So. 2d at 1085; Fine, 448 
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So. 2d at 989. 

24 Tax Limitation, 19 Fla. L. Weekly at 
S494; Limited Political Terms, 592 So. 2d 
at 227. 

25 Smathers v. Smith, 338 So. 2d 825, 828 
n.8 (Fla. 1976); Adams v. Gunter, 238 So. 
2d 824, 830 (Fla. 1970). 

26 Fine, 448 So. 2d at 990. See also Tax 
Limitation, 19 Fla. L. Weekly at S494-95; 
Discrimination, 632 So. 2d at 1020. 

27 Fine, 448 So. 2d at 989. 

28 See Advisory Opinion to Attorney Gen- 
eral: English—The Official Language of 
Florida, 520 So. 2d 11, 12 (Fla. 1988). 

29 Evans, 457 So. 2d at 1354. 

30 Limited Political Terms, 592 So. 2d at 
227. 

31 Evans, 457 So. 2d at 1354. See Dis- 
crimination, 632 So. 2d at 1020. 

32 Fine, 448 So. 2d at 986, 990-92. See 
also Tax Limitation, 19 Fla. L. Weekly at 
$494 (taxes and user fees are two separate 
subjects); Discrimination, 632 So. 2d at 
1020 (subject of discrimination is an “ex- 
pansive generality”). 

33 Fine, 448 So. 2d at 995 (McDonald, J.. 
concurring). 

34 Td. at 994-95 (McDonald, J., concur- 
ring). 

35 English—The Official Language, 520 
So. 2d at 13. 

36 Fra. Star. §101.161(1) (1993). 

37 Under the ballot title requirement, a 
title may not exceed 15 words in length. 
The language of the title must contain the 
chief purpose of the proposal in a clear and 
unambiguous form. Fia. Star. §101.161(1). 
Few initiative challenges have involved a 
ballot title. However, a related discussion 
of determining whether a ballot is clear and 
unambiguous is contained hereinafter un- 
der the ballot summary requirement. 

38 Tax Limitation, 19 Fla. L. Weekly at 
$494; Discrimination, 632 So. 2d at 1021; 
Marine Net Fishing, 620 So. 2d at 999. 

39 Evans, 457 So. 2d at 1355. 

40 Askew, 421 So. 2d at 156. 

41 Evans, 457 So. 2d at 1355. 

42 Star. §101.161(1) (1993). 

43 See Grose, 422 So. 2d at 305. 

44 American Airlines, 606 So. 2d at 620. 

45 Falk, 538 So. 2d at 957, citing Smathers 
v. Smith, 338 So. 2d 825 (Fla. 1976). 

46 Tax Limitation, 19 Fla. L. Weekly at 
S494. 

47 Kobrin, 528 So. 2d at 393. 

48 Evans, 457 So. 2d at 1356 (Overton, J., 
concurring). 

49 Fine, 448 So. 2d at 995 n.2 (McDonald, 
J., concurring). 

50 Williams v. Smith, 360 So. 2d 417, 420 
n.5 (Fla. 1978). 

51 Florida League of Cities, 607 So. 2d at 
400. 

52 Td. at 401 (Barkett, C.J., concurring). 

53 See id. at 399. 

54 Td. at 399. See Tax Limitation, 19 Fla. 
L. Weekly at S494 (summary and title must 
be “accurate and informative”). 

55 Limited Political Terms, 592 So. 2d at 
228. 

56 American Airlines, 606 So. 2d at 620- 
21. 

57 Palm Beach County v. Hudspeth, 540 
So. 2d 147, 151 (Fla. 4th D.C.A. 1989). 


58 American Airlines, 606 So. 2d at 621. 

59 Id.; Wadhams v. Board of County Com- 
missioners, 567 So. 2d 414, 417 (Fla. 1990): 
Askew, 421 So. 2d at 156. 

6° City of Boca Raton v. Palm Beach 
County, 546 So. 2d 116, 117 (Fla. 4th D.C.A. 
1989). 

61 Florida League of Cities, 607 So. 2d at 
399. The court found, however, that the 
repeal would not be triggered; hence, no 
mention of the repeal was necessary. 

82 American Airlines, 606 So. 2d at 620. 

83 Limited Political Terms, 592 So. 2d at 
228. 

64 Wadhams, 567 So. 2d at 416. The pro- 
posal at issue was an amendment to a 
county charter, which is subject to the same 
statutory summary requirements as an in- 
itiative proposal. 

65 Askew, 421 So. 2d at 155-56. 

66 American Airlines, 606 So. 2d at 621. 

87 Kobrin, 528 So. 2d at 394 n.2. The same 
summary provisions apply to initiative pro- 
posals. 

68 Evans, 457 So. 2d at 1355. 

89 Limited Political Terms, 592 So. 2d at 
227; Discrimination, 632 So. 2d at 1019 n.1. 

70 Tax Limitation, 19 Fla. L. Weekly at 
S494; Marine Net Fishing, 620 So. 2d at 
999-1000 (McDonald, J., concurring). 
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(McDonald, J., concurring). 
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The New Florida False Claims Act: 


Florida Borrows a 


Powerful Federal 
Anti-Fraud Weapon 


his past May, Florida be- 
came one of a growing num- 
ber of states to pass a state 
statute providing a com- 
prehensive separate remedy for fraudu- 
lent claims for state funds and allowing 
private “qui tam” enforcement.! The 
Florida False Claims Act? is modeled 
on the Federal Civil False Claims Act,? 
which led to civil recoveries of over $1 
billion by the U.S. Justice Department 
in the last fiscal year alone.* Florida’s 
state contractors, Medicaid providers, 
and other recipients of the state’s funds 
may now face the same staggering 
liability which has been imposed 
against contractors and other recipi- 
ents of federal funds. Furthermore. 
creative application of Florida’s new 
statute to a broad range of circum- 
stances is probable because the statute, 
like the federal act, provides for gener- 
ous bounties to private persons who file 
actions on behalf of the state. 
Evaluation of the Florida False 
Claims Act requires awareness of its 
federal model. Enacted over 100 years 
ago, at the height of the Civil War, the 
Federal Civil False Claims Act has 
become a model for state legislation 
only since being the subject of strength- 
ening amendments in 1986.5 These 
amendments occurred at a time of 
precipitously rising federal deficits and 
allegations of rampant government con- 
tract fraud, governmental acquiescence, 
and lack of Department of Justice in- 
vestigative and prosecutorial resources. 


by John T. Boese 


They 1) broadened the applicability of 
the statute to false claims considerably 
removed from traditional fraud; 2) sig- 
nificantly increased the civil damages 
and penalties; and 3) encouraged pri- 
vate persons to pursue actions.® 

The perceived extent of the fraud 
justified, in the minds of legislators, 
the extraordinary remedies of the 
amended false claims act. Thus, dam- 
ages and penalties which significantly 
exceeded defendants’ allegedly ill- 
gotten gains were seen as warranted 
to compensate for fraud’s multiple indi- 
rect costs to the government.? And 
authorization of private persons to prose- 
cute actions on behalf of the govern- 
ment was deemed necessary by Con- 
gress to augment the limited public 
law enforcement resources and to en- 
courage persons with inside informa- 
tion to come forward in spite of the 
perceived personal risks of whistleblow- 
ing.® 

Given the Federal False Claims Act’s 
apparent success, there can be little 
surprise that it has spawned state 
imitations. Florida’s House Judiciary 
Committee noted that in the absence 
of special legislation, false claims 
against the state were necessarily pur- 
sued through common law or breach 
of contract actions and that, because 
fraud is a specific intent crime, “it is 
very difficult to prove and many times 
the state does not pursue such claims.”? 
The committee also predicted that false 
claims legislation would lead to recoup- 
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ment of significant sums of money and 
“greatly benefit the state.”!° 

Although it arose for reasons similar 
to those underlying the federal act, 
Florida’s state false claims act has 
been enacted against a backdrop of 
different caselaw which may generate 
contrary results under similar fact pat- 
terns. Also, the statute deviates from 
its federal model in several important 
respects. 


The Florida False Claims Act 
Damages and Liability. Section 2 of 
the Florida False Claims Act, setting 
forth applicable damages and liability, 
for the most part tracks the liability 
under the federal act. Amounts re- 
coverable are calculated at treble dam- 
ages actually caused plus between 
$5,000 and $10,000 in penalties for 
each false claim.!! Actionable false 
claims are defined broadly. Not only is 
a person or organization which sub- 
mits a false voucher or invoice liable, 
but so is any person or organization, 
such as a subcontractor, which “causes” 
another person to submit a false 
claim.!2 Creation or use of a “false 
record or statement” to get a false 
claim paid—or to decrease an obliga- 
tion to the state—is also sufficient for 
liability.!5 And liability reaches claims 
submitted in deliberate ignorance, or 
reckless disregard, of the truth or fal- 
sity of information, as well as knowing 
submission of false claims.!4 Finally, 
as with the federal act, a false claim 
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to a private entity can generate liabil- 
ity under Florida’s statute if the state 
has provided, or reimburses, any por- 
tion of the money claimed.!5 

Both the federal and Florida false 
claims acts provide that damages may 
only be doubled, rather than trebled, 
in cases of voluntary disclosure or 
cooperation by defendants. Florida’s 
statute, however, construes defendants’ 
curative measures more liberally than 
the federal act. While the U.S. statute 
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requires that a person or organization 
fulfill each of several stringent require- 
ments for reduction of damages,!® un- 
der Florida’s law, fulfillment of any 
single voluntary disclosure/cooperation 
component may be sufficient for the 
reduction of damages.!7 Thus, reduced 
damages may result if the organization 
furnishes agency officials with infor- 
mation known or fully cooperates with 
any official investigation of the viola- 
tion. In all cases, reduction of damages 
is discretionary with the court, which 
must set forth a written order detailing 
its basis for doing so.!8 

The Florida False Claims Act also 
differs from the federal act in its inclu- 
sion of “innocent mistake” as an af- 
firmative defense to actions brought 
under the statute.!9 This defense is 
rooted in the expansion of false claims 
act liability to claims submitted in 
“deliberate ignorance” or “reckless in- 
difference” to their truth or falsity. 
Although no federal court has inter- 
preted this to expand liability to negli- 
gent, let alone nonnegligent, false 
claims, drafters of the Florida legisla- 
tion have included further insurance 
that the merely hapless or unwary are 
not caught with the heavy penalties 
and damages of the act. At the same 
time, addition of this affirmative de- 
fense should not enable a claim of 
innocent mistake to succeed after a 
finding that a defendant recklessly 
disregarded the truth or falsity of 
claims. 

Qui Tam Actions: Procedure. The 
third and fourth sections of the Florida 
False Claims Act provide for commence- 
ment of actions by the state govern- 
ment (through the Department of Le- 
gal Affairs or Department of Banking 
and Finance (“department”)) and by 
private persons, known as “qui tam 
relators.”2° An unusual procedural struc- 
ture is established in cases where rela- 
tors file actions—although, again, these 
procedures closely follow those in the 
federal act. 

The qui tam relator who files a 
complaint must do so on behalf of the 
affected department, in the name of the 
State of Florida, and must identify the 
complaint on its face as a qui tam 
action.2! The complaint, and substan- 
tially all material evidence and infor- 
mation the person possesses, must be 
served immediately on the Attorney 
General, as head of the Department of 
Legal Affairs, and the Comptroller of 
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the Department of Banking and Fi- 
nance.22 Each department has 90 days 
(30 days longer than under the federal 
statute) in which to decide whether to 
intervene in the action; this period may 
be extended for good cause.2° The De- 
partment of Banking and Finance may 
intervene only if the action is based 
on facts underlying a pending investi- 
gation by that department.”4 

The importance of the requirement 
that all supporting evidence be filed 
immediately, a requirement absent 
from the federal act, should not be 
underestimated. Allegations of tardy 
submission of, or outright withholding 
evidence may be common grounds for 
motions to dismiss suits in which the 
department does not intervene. More- 
over, when deficiencies in complaints 
are cured only after departmental in- 
vestigation, it should now be possible 
to determine with certainty whether 
the person possessed the information 
to cure these deficiencies prior to the 
investigation. 

Once the department intervenes in 
the false claims action, it has the 
primary responsibility for prosecuting 
the action.25 As with the federal stat- 
ute, the state may move to restrict 
participation of the person who has 
brought the action if his or her partici- 
pation would interfere with or delay its 
prosecution of the case, or would be 
repetitious, irrelevant, or for purposes 
of harassment.?° It may stay discovery 
by the person for multiple 90-day peri- 
ods (30 days longer than under the 
federal statute) if this discovery would 
interfere with the department’s inves- 
tigation arising out of the same acts.?? 

If the department does not intervene 
at the conclusion of the sealing period, 
it may do so later in the course of the 
action “upon showing of good cause.”2® 
The department may also request, at 
its expense, copies of all pleadings and 
motions, and deposition transcripts in 
cases in which it does not intervene.?9 
Finally, while courts must determine 
the “fairness, adequacy, and reason- 
ableness” of settlements under the Flor- 
ida False Claims Act,?° this statute, 
unlike the federal act, does not require 
a hearing on the motion in which the 
department voluntarily dismisses the 
action over the objections of the person 
initiating the action.*! 

Qui Tam Actions: Awards, Attorneys’ 
Fees, Jurisdictional Bars, and Whis- 
tleblower Protection. Awards under the 


5 


0 company offers Florida attorneys 
as many legal products and services as we do. 


Excelsior/Midstate offers the most extensive 
selection of specialized law products 
in the state. Our prices are reasonable 
and our service is prompt and personalized. 


Here are just a few of the many products we offer: 
Stationery— Engraving and Thermography 


Use our considerable design experience to help you create 
a more professional image. Choose 
from a wide range. of fine cotton 
papers in various finishes, including 
laser and recycled grades. We now 
offer laser-proof thermographed 
stationary. Our in-house engraving 
and thermography plant provides 
fast service, and our prices are very 
competitive. Proofs sent by FAX prior 


to presswork. For samples, call for our free engraving or 
thermography portfolio. 


Corporate Supplies 


Our corporate kits feature elegant design, durable 


construction, many convenient features and are all value- 
priced. Most kits in your hands within 24-48 hours. 


The Midstate Corporate Outfit 

A real valet. The black or brown padded vinyl binder 
[ieee is silk-screened in gold, and the 
me corporate name appears on a gold 
™) label which fits into a window 
| on the spine. The binder comes with 
matching slipcase, 20 imprinted stock 
certificates and cancellation sheets, 
corporate seal with pouch, minutes 
& by-laws and transfer ledger. 


Only $42.50 
Also call Excelsior/Midstate for excellent service 
and one-call convenience when you need: 
+ Marketing Pamphiets and Law Firm Brochures 
- Patent & Trademark Supplies 


+ Timekeeping and other law office systems 
Exhibit Indexes 


Excelslor/MI IDSTATE 
4435 Old Winter Garden Road, Orlando, FL 32802 


Software 


Excelsior/Midstate is the only distributor of affordable 
legal software that offers over 100 programs from many 
developers and provides personal service and support, an 
unbeatable 30-day, money-back guarantee and low prices. 
Document Assembly — 17 separate libraries for Florida: 
New Limited Liability Companies, Wills, Inter Vivos 
Trusts, Separation Agreements, Condo Sales, House Sales, 
Business Sales, Shareholder Agreements, Limited 
Partnership, Net Leases, Commercial Real Estate 
Contracts, and others, only $200 each. Answer on-screen 
questions and in minutes these true expert systems create 
sophisticated documents in a text file of your IBM-compatible 
word-processing software. User friendly, no commands to 
learn. Programs create questionnaires for intake. 
Benchmark RESPA Resolver — Reduces preparation 
time of closing documents from hours to minutes! Provides 
HUD-1 forms on plain paper or completes Blumberg forms, 
buyer’s (borrower’s) and seller’s financial statements and 
check register, only $300. Checkwriting Bridge to 
Quicken takes information for checks from HUD-1 form, 
$130 and WordPerfect Bridge transfers HUD-1 data to 
your own forms, $130. 


New Blankrupter 5.0, Chapter 7, 11, 12 and 13 
bankruptcy software — Complete filings in 30 minutes 
or less. Uses full graphic capabilities of your HP laser or 
compatible printer to print professional-looking filled-in 
bankruptcy forms on plain paper, many new features, $475. 
New ABACUS LAW Version 9 — Calendar/docket and 
case-processing software with conflict checking and data- 
base management. Pop up anytime for instant answers to 
clients questions. Programmable rules to automatically 
calendar all related events. $359. New Practice Templates 
and Civil Procedure Time Lines, $99 each. 


Other programs include Certified Mail Software 
and Timeslips 5. For information on our software call 
our software specialist at (800) 221-2972 extension 565. 


For more information on these and our other products, 
a copy of our free 80-page catalog, to meet with one 
of our representatives or to place an order, call us at 


800-LAW-MART 
(407) 299-8220 or FAX oye 291-6912. 


Blumbergs 
{ Law Products 


Serving Lawyers 
since 1887 


: 
: 
: 
om 
q 
ee 
3 
or 
4 
4 
: 
ee ee 


Florida False Claims Act, described in 
§5 of the statute, are virtually identical 
to those delineated in the federal act. 
Thus, when the department intervenes, 
qui tam relators may generally receive 
between 15 percent and 25 percent of 
recoveries.22 The main exception to 
this is when the matter is based pri- 
marily on public disclosures not 
attributable to the person, in which 
case the person may receive no more 
than 10 percent.*? When the depart- 
ment does not intervene, relators may 
receive between 25 percent and 30 
percent of amounts awarded.*4 A court 
may also reduce an award on the basis 
that the person planned and initiated 
the violations alleged, and, if the per- 
son is convicted of criminal conduct 
arising from his or her role in commit- 
ting the violations, dismissal of the 
person as a party and denial of any 
share in the action’s proceeds is man- 
datory.*> 

The “awards” section of the Florida 
act also governs division of amounts 
received between different government 
entities: The injured agency is to re- 
ceive an amount not to exceed its 
compensatory damages, with the re- 
maining proceeds, including civil pen- 
alties, deposited in the state’s general 
revenue fund.*® This may be signifi- 
cant in relation to settlement negotia- 
tions, where it is not always clear 
whether amounts discussed are for 
damages or penalties, and where the 
characterization of amounts payable 
as damages, rather than penalties, 
may have important tax implications.*7 

The expenses and costs provided for 
in §6 of the Florida False Claims Act 
differ from those available under the 
federal act. Under the Federal False 
Claims Act, prevailing defendants can 
recover: 1) from the government if the 
government’s position was not sub- 
stantially justified and defendants are 
individuals or corporations with lim- 
ited assets; or 2) from the qui tam 
relator if the government did not inter- 
vene and the court finds the person’s 
claim to be “frivolous, . . . vexatious, 
or brought primarily for the purposes 
of harassment.”38 

Under Florida’s statute, however, the 
defendant may never recover attor- 
neys’ fees from the department.*? At 
the same time, if the department does 
not intervene, a defendant’s recovery 
from the relator is not based on whether 
an action is frivolous, vexatious, or 


The major 
distinction between 
the Florida qui tam 
jurisdictional bar 
and the federal bar 
is the limitation on 

government 
employees 


harassing; rather all prevailing defen- 
dants shall be awarded reasonable at- 
torneys’ fees and costs against the 
private person bringing the action.*° 
At §7, the Florida False Claims Act 
provides several jurisdictional bars to 
qui tam actions. Most of these bars are 
derived from §3730(e) of the federal 
act. Thus, no court shall have jur- 
isdiction: 1) in actions against legis- 
lators, judges, and senior executive 
officials; 2) where the action is based 
upon allegations or transactions that 
are the subject of a civil action or an 
administrative proceeding in which the 
agency is already a party; and 3) where 
the action is based on public disclo- 
sures and the person is not an original 
source.4! The federal provisions at 
§3730(e) have generated significant and 
conflicting decisions in the federal 
courts, frustrating both plaintiffs and 
defendants. Hopefully, the Florida 
courts will define these terms early. 
The major distinction between the 
Florida qui tam jurisdictional bar and 
the federal bar is the limitation on 
government employees. Federal suits 
by government employees have been 
the source of proposed limiting legisla- 
tion and challenges by the Justice 
Department but have been upheld by 
the courts. However, the Florida stat- 
ute bars actions by: 1) attorneys for the 
state government; 2) current or former 
state employees who obtained their 
information through government em- 
ployment; and 3) persons who received 
information from government employ- 
ees “who [were] not acting in the scope 
or course of government employment.”42 
This third prohibition seems to be 
based on a drafting error: Courts lack 
jurisdiction over actions brought by 
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recipients of information from govern- 
ment employees unrelated to govern- 
ment employment (when the govern- 
ment employees themselves could sue), 
but do not lack jurisdiction where per- 
sons bring actions based on informa- 
tion obtained by government employ- 
ees through their employment. 

A second difference in the Florida 
qui tam jurisdictional section is its 
inclusion of a bar on actions against 
county or municipal governments. This 
is probably to prevent qui tam relators 
from obtaining rewards “on behalf of 
the state” which derive from the state’s 
taxpayers themselves. Similar concerns 
also may support the bar on actions 
against certain government officials, 
notwithstanding that this bar was de- 
scribed in the legislative history of the 
federal act as being necessary to pre- 
vent politically motivated suits.*% 

The final qui tam section of the 
Florida statute bars employers’ retali- 
ation against whistleblowing employ- 
ees’ participation or assistance in a qui 
tam case because of the employee’s 
participation or assistance in a qui tam 
suit.44 This provision is a near-exact 
copy of the first sentence in §3730(h) 
of the U.S. statute and may raise many 
of the same issues as that provision, 
most notably whether actions are per- 
mitted based on internal investiga- 
tions by employees where no false 
claims act complaint was filed.4° How- 
ever, procedural requirements should 
be governed by Florida’s state whis- 
tleblower act,4® which is expressly ref- 
erenced in §8. 

Procedural Provisions. The proce- 
dural provisions of the Florida False 
Claims Act are based on those in the 
federal act. Under §9, the applicable 
statute of limitations is slightly stricter 
than that in federal actions. Actions 
may always be brought within five 
years after the violation.47 They may 
also be brought within two years after 
the facts were, or should have been, 
known “by the state official charged 
with responsibility to act,” so long as 
this is no more than seven years after 
the violation.4® The burden of proof set 
forth in §10, “preponderance of the 
evidence” for all essential elements of 
an action, is the same as that in the 
federal act. The Florida statute also 
follows the federal act in providing 
that findings of fact in other proceed- 
ings may not be relitigated in false 
claims act actions.*9 
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Finally, in its first and 11th sections, 
the Florida False Claims Act is de- 
scribed as having deterrent and reme- 
dial purposes. This characterization 
must be considered in determining 
whether the statute will be applied 
retroactively.5° The statute is silent 
on the issue. 


Preventive Measures 

Although the impetus behind the 
Federal False Claims Act amendments 
was fraud in the defense industry, the 
amended act has been used in a broad 
variety of actions involving federal 
funds—and has been especially popu- 
lar in combating health care fraud.5! 
It is expected that health care fraud 
will also be a prime target of Florida 
false claims enforcement.®? Interest in 
using the statute to prosecute banking 
fraud is suggested by the insistence of 
the Department of Banking Affairs 
that it prosecute its own actions.53 In 
its bill analysis, the House Judiciary 
Committee also cited “Lottery Fraud,” 
and “Fraud Against the Department 
of Transportation” as types of cases 
that might be addressed by the Florida 
False Claims Act.54 

In addition to becoming familiar with 
the substance of the Florida legisla- 
tion, state contractors, health care pro- 
viders, and other recipients of state 
funds should take affirmative actions 
to minimize their potential exposure 
to false claims act suits. The actions of 
those who received federal funds and 
particularly regulation of federal con- 
tractors in recent years should provide 
both exemplary and cautionary les- 
sons. 

e First, state funding recipients 
should resolve any ambiguities in con- 
tracts or key government documents 
with the state prior to acting on the 
basis of their understanding of legal 
requirements. That false claims liabil- 
ity is not meant to reach good faith 
misinterpretation will not prevent state 
actions, even if ultimately unsuccess- 
ful, when the state believes that it has 
been cheated. Also, recipients should 
be especially cautious about filing 
claims against the state when payment 
is denied on the basis of dissatisfaction 
with contractual performance. For ex- 
ample, numerous federal contractors 
who have filed claims for single dam- 
ages based on monies owed have been 
subjected to counterclaims—for treble 
damages and $10,000 penalties—when 


the federal government alleges non- 
payment was based on the contractor’s 
“fraud.” 

e Recipients of state funds should 
establish internal policies to facilitate 
reporting of wrongdoing. Thus, a con- 
tractor should draft a written code of 
ethics, review this code with employ- 
ees, establish channels for anonymous 
reporting of wrongdoing, and create 
an investigative mechanism in relation 
to such reports. These preventive meas- 
ures will not only lessen the possibility 
of qui tam suits, but may be used to 
argue for limited respondent superior 
liability where employees violate the 
law and contractor policies, and allow 
a recipient to make a voluntary disclo- 
sure. Contractors may also require the 
reporting of wrongdoing as part of job 
responsibilities or in exit interviews 
with departing employees. 

e When a recipient of state funds 
becomes the subject of a Florida False 
Claims Act suit, nonstandard litigative 
actions may be used to foster early and 
positive settlements. The recipient 
should conduct its own internal inves- 
tigation of the matter as rapidly as 
possible and then consider sharing its 
findings with the department. Although 
such disclosure may not always be 
advisable, it is especially worthy of 
consideration under the Florida act 
due to the statute’s liberal voluntary 
disclosure provision. The recipient 
should also consider whether to try to 
influence the department’s decision to 
intervene; because of the impact of 
intervention on the assessment of at- 
torneys’ fees against a private qui tam 
relator, the intervention decision should 
be even more crucial under the Florida 
statute than in a federal case. Finally, 
recipients should act cautiously with 
regard to employees when a qui tam 
suit is brought or suspected: Informing 
employees of their rights prior to inter- 
views, providing independent legal coun- 
sel, and eschewing retaliatory actions 
should characterize reactions to Flor- 
ida, as well as federal, false claims 
actions. Allegations of defrauding the 
government are serious enough; a re- 
cipient should not add to its troubles 
by generating allegations of “whis- 
tleblower retaliation” or “obstruction 
of justice.” 

The implementation of internal pro- 
cedures and investigation may seem 
expensive—especially for small, Florida- 
based contractors. However, they are 
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dwarfed by the costs of false claims 
litigation—whether by the Department 
of Legal Affairs or by relators. Unlike 
the federal government, Florida has 
provided no alternative false claims 
enforcement scheme in cases of “small!” 
false claims,55 and, as to qui tam 
relators, prosecutors have little incen- 
tive to intervene to block hyper- 
aggressive prosecution of actionable 
false claims.*® 


Conclusion 

The enactment of the Florida False 
Claims Act should be noted by all 
recipients of state funds. If the federal 
experience is any indication, it will 
lead to significant impositions of dam- 
ages and penalties, and will be a popu- 
lar tool of whistleblowers and other 
private bounty-hunters. At the same 
time, recipients’ familiarity with the 
statute’s substantive provisions and 
establishment of precautionary meas- 
ures will greatly improve the chances 
of performance without facing false 
claims liability. 0 


1 States which have passed false claims 
statutes which contract qui tam enforce- 
ment also include California and Illinois. 
See Cat. Govt. Cope §12650, et seg. (1992) 
(The California False Claims Act); ILL. Rev. 
Stat. ch. 740, §175 (1993) (The Whis- 
tleblower Reward and Protection Act). 
Tennessee has enacted anti-fraud/qui tam 
legislation limited to false health care claims. 
See Tenn. Cope. ANN. §75-5-182, et seq. 
(Supp. 1994) (The Tennessee Medicaid False 
Claim Act); Tenn. Cope Ann. §56-26-401, et 
seq. (The Tennessee Health Care False 
Claims Act). Although other states have 
“false claims acts,” e.g., the Arkansas Medi- 
caid Fraud False Claims Act, Ark. Cope 
Ann. §20-77-901, et seq. (Supp. 1993), these 
are influenced by a variety of federal anti- 
fraud legislation and, crucially, do not author- 
ize qui tam enforcement. 

2 Fira. Star. Ann. §68.081-092 (West 
Supp. 1995). 

3 See Florida House Committee on Judi- 
ciary, Bill Analysis and Economic State- 
ment: CS/HB 1155, at 1 (hereinafter Bill 
Analysis). 

4 U.S. Fraud Recovery Tally Tops $1 
Billion, Wasu. Post, Oct. 12, 1994, at A21. 

5 The False Claims Amendments Act, 
Pub. L. No. 99-562, 100 Stat. 3513 (1986), 
codified at 31 U.S.C. §3729-33. 

6 See generally J. Borst, Civit FAtse 
Cams AND Qui Tam Actions 1-12 — 1-25 
(1994 Supp.). 

7 H.R. Rep. No. 660, 99th Cong., 2d 
Sess. 20 (1986). 

8 See S. Rep. No. 345, 99th Cong., 2d 
Sess. 2-6, reprinted in 1986 U.S.C.C.A.N. 
5266, 5267-71. 

® See Bill Analysis, supra note 3, at 2. 

10 Jd. at 7. 
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11 Fra. Star. ANN. §68.082(2). 

12 Td. §68.082(2)(b). 

13 Jd. §68.082(2)(g). Contrary to the fed- 
eral statute, see 31 U.S.C. §3729(e), the 
Florida False Claims Act does not expressly 
preclude actions based on tax claims, re- 
cords, or statements. There is no record 
indicating whether this omission was inten- 
tional. 

14 Td. §68.082(1)\(c). 

15 Td. §68.082(1)(b). 

16 31 U.S.C. §3729(a). 

17 Fra. Star. Ann. §68.082(3). 

18 Td. 

19 Td. §68.082(1)(c). 

20 “Qui tam” is the abbreviation for “qui 
tam pro domino rege quam pro seipso.” For 
those who are not Latinists, this roughly 
translates as “he who is as much for the 
king as for himself.” 

21 Fra. Stat. Ann. §68.083(2), (3). The 
complaint must be filed “in the circuit court 
of the Second Judicial Circuit, in and for 
Leon County.” §68.083(3). 

22 Id. §68.083(3). 
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24 Td. §68.083(4). 
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32 Td. §68.085(1). 

33 Td. §68.085(2). 


34 Td. §68.085(3). 

35 Td. §68.085(6). 

36 Td. §68.085(4). 

37 See generally Heltzer, et al., Tax De- 
ductibility of Payments in Satisfaction or 
Settlement of False Claims Act Actions, 
Govt Contra CP & A Rep. 94-1, Jan. 1994, 
at 3. 

38 31 U.S.C. §§3729(d)(4), (g). 

39 Fria. Star. ANN. §68.086(4). 

40 Id. §68.086(3). 

41 Td. §68.087(1)-(6). The Florida legisla- 
tion provides a slightly broader list of pre- 
clusive “public disclosures,” than the federal 
act, including disclosure of allegations or 
transactions in “chief internal auditor, in- 
spector general, or auditor general, 
Comptroller, or Department of Banking and 
Finance” reports. 

42 Td. §68.087(4), 7(5). 

43 See S. Rep. No. 345, 99th Cong., 2d 
Sess. 16, reprinted in 1986 U.S.C.C.A.N. 
5266, 5281. 

44 Fra. Star. ANN. §68.087(8). 

45 Compare Neal v. Honeywell, Inc., 33 
F.3d 860, 864 (7th Cir. 1994) (allowing 
employment retaliation claim when no false 
claims act complaint filed, but false claims 
litigation “a distinct possibility” at time of 
internal disclosure); with Robertson v. Bell 
Helicopter, Inc., 32 F.3d 948, 951 (5th Cir. 
1994) (no employment retaliation claim af- 
ter internal reporting of wrongdoing when 
employee never used term “qui tam action” 
in expressing concerns), and X Corp. v. John 
Doe, 816 F. Supp. 1086, 1095-96 (E.D. Va. 
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1993) (employee’s dismissal not in retali- 
ation for actions in furtherance of a qui tam 
action in which employer had no knowledge 
of these actions). 

46 Fra. Stat. §112.3187. 

47 Fra. Star. Ann. §68.089(1). 

48 Td. §68.089(2). 

49 Td. §68.089(5). 

50 Compare In re Aloma Square, Inc., 116 
B.R. 827 (Bankr. M.D. Fla. 1990) (under 
Florida law, statutes presumed to apply 
prospectively only), with Snellgrove uv. 
Fogazzi, 616 So. 2d 527 (Fla. 4th D.C.A. 
1993) (remedial or procedural statutes may 
be applied retrospectively even absent ex- 
pressed legislative intent). The federal stat- 
ute has generally been determined to apply 
prospectively only. See, e.g., United States 
v. Murphy, 937 F.2d 1032 (6th Cir. 1991). 

51 See, e.g., Vogel, Invasion of the Bounty 
Hunters, Lec. Times, Nov. 16, 1992, at 13. 

52 See Bill Analysis, supra note 3, at 7, 9. 

53 See Dyckman, Tallahassee Turf Fight, 
Sr. Per. Times, Aug. 24, 1993, at 9A. 

54 Bill Analysis, supra note 3, at 9. 

55 Compare 31 U.S.C. §3801, et seg. (pro- 
viding for administrative actions with lower 
damages and penalties for the submission 
of false claims under $150,000). 

56 Thus, in one prosecution under the 
federal statute a qui tam plaintiff asserted 
$290,000 in penalties and $4,890 in treble 
damages for false claims amounting to 
$1,630. The Department of Justice did not 
participate in this case in which a court 
rejected full recovery on the basis that it 
violated the Excessive Fines Clause of the 
Constitution. See United States ex rel. Smith 
v. Gilbert Realty, 840 F. Supp. 71 (E.D. 
Mich. 1993). 
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foreign art investor who 

purchased Van Gogh’s Por- 

trait of Dr. Gochet for 

$82.5 million and Renoir’s 
Le Molin de la Galette for $78.1 million 
boasted in a 1991 press conference that 
the paintings should be cremated with 
his body when he dies, so that his heirs 
could avoid paying his country’s inheri- 
tance taxes.! Many Americans feei the 
same way. Countless stories exist about 
families being forced to sell cherished 
assets in order to cover the high cost 
of federal estate taxes. This is due 
primarily to the lack of liquidity of the 
estate. The recent sale of the Miami 
Dolphins by the Robbie family well 
illustrates this situation. 

This article will assist in preventing 
this situation. You will discover how 
estate liquidity can be established by 
purchasing life insurance utilizing tax- 
deductible dollars. You will also learn 
how to avoid the inclusion of the policy 
proceeds in the gross estate. The two 
key ingredients in accomplishing this 
objective are 1) a well-designed quali- 
fied retirement plan and 2) a life insur- 
ance program. 

Qualified plans have long been used 
to provide tax-favored retirement accu- 
mulation and death benefits for plan 
participants.2 Unfortunately, due to 
onerous reporting and participation re- 
quirements, many of those plans have 
lost favor. However, with the most 
recent changes in income tax rates, a 
well-designed pension plan can meet 
many of the needs and obligations in 
regard to tax, retirement, and estate 
planning. Contrary to the belief of 
many, there are several good reasons 
for purchasing life insurance through 
a qualified pension plan. In fact, the 
most recent change in our income tax 
structure is likely to make well- 
designed defined benefit, target bene- 
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fit, and age-weighted profit sharing 
plans an ideal vehicle for tax savings 
and retirement accumulation. 

First, the premiums are deductible 
by the employer. The plan participant 
receives current death protection and 
reports only a small amount as present 
income. This amount is known as the 
“PS-58” cost and is determined by a 
table developed by the IRS which meas- 
ures the economic value of the current 
death benefit to the participant.? That 
value, which represents the yearly re- 
newable term rate, is generally well 
below the actual premium paid on the 
policy.4 The IRS also permits life insur- 
ance companies to establish different 
measures using their yearly renewable 
term rates.5 The amount taxed is con- 
sidered to be the participant’s basis in 
the policy if the policy is ultimately 
distributed to the insured.® 
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The amount of insurance that can 
be purchased by a qualified plan is 
limited by IRS regulations to that 
which the IRS considers to be “inciden- 
tal” to the primary purpose of the plan, 
which is to provide deferred compensa- 
tion.? Insurance is considered to be 
“incidental” if cumulative contributions 
out of the participant’s account used 
for premiums are less than 50 percent 
of the total account value, when ap- 
plied to whole life insurance and about 
25 percent, when applied to term, uni- 
versal, or variable life insurance.® (If 
one has been in a qualified plan for 
several years and has not already allo- 
cated any part of his or her account for 
health and/or death benefits, a signifi- 
cant amount of funds may be accessible 
since these percentages are cumula- 
tive.) An important exception to the 
above limitations is available for profit 
sharing plans. Funds held in profit 
sharing plans for over two years may 
be used in full.9 

Because of the favorable tax treat- 
ment that life insurance is afforded, 
death benefits in excess of the cash 
surrender value are received income-tax- 
free pursuant to §101(a) of the Internal 
Revenue Code. Also, if the policy is 
distributed to the insured prior to re- 
tirement, amounts reported previously 
as PS-58 costs provide a set-off against 
the amount received as cash value. 

One of the most crucial issues for 
estate planning purposes is how to 
keep the proceeds of the life insurance 
policy outside the purview of the tax- 
able estate. Death benefits can avoid 
inclusion in the gross estate of the 
participant by setting up an irrevoca- 
ble life insurance trust within the quali- 
fied plan trust.!° Otherwise, such would 
be includable in the gross estate cour- 
tesy of I.R.C. §2042. This section in- 
cludes in the gross estate any death 
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benefits of a life insurance policy in a 
qualified plan in which the decedent, 
at any time prior to death, held in- 
cidents of ownership in the policy. 
“Incidents of ownership” include the 
right to change beneficiaries, to sur- 
render or cancel the policy, and the 
right to assign or borrow against the 
policy.11 However, by setting up an 
irrevocable life insurance trust or “sub- 
trust” within the qualified plan trust, 
the participant rids himself or herself 
of all incidents of ownership and avoids 
inclusion in the gross estate.!2 Al- 
though there are no reported cases or 
revenue rulings substantiating the use 
of this “subtrust” concept, there is 
documentation from other attorneys 
who have utilized this concept success- 
fully.}5 

The subtrust concept works as fol- 
lows. The participant/insured makes 
an irrevocable beneficiary designation 
or, if he or she still wants some flexibil- 
ity, designates a class of possible bene- 
ficiaries, including people and/or other 
trusts. The subtrust is then ad- 
ministered by a “special trustee” who 
holds all of the incidents of owner- 
ship.!* The subtrust holds only the life 


insurance policy and nothing else. To 
add further flexibility, the plan pro- 
vides that at retirement or termina- 
tion, the insured, spouse, or children 
(if they are partners of the insured) 
have the right to purchase the policy 
if desired.!5 This right is not consid- 
ered an incident of ownership and is 
permitted by Prohibited Transaction 
Exemption 77-8.!© The beauty of this 
concept is that even if the participant 
is a trustee of the qualified plan, so 
long as the participant does not have 
any power in regard to the subtrust or 
special trustee he or she avoids having 
incidents of ownership over the pol- 
icy.17 

Prior to 1984, this technique was not 
necessary. Section 2039(c) of the Inter- 
nal Revenue Code, now repealed, had 
provided an estate tax exclusion for 
death benefits from an insurance pol- 
icy on the life of a participant in a 
qualified plan when the policy was 
purchased through the plan, regard- 
less of whether the participant had any 
incidents of ownership over the policy 
(overriding §2042).!8 Some felt that the 
elimination of the §2039(c) exclusion 
limited the desirability of using a quali- 
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fied retirement plan to purchase life 
insurance.!9 However, the subtrust con- 
cept offers the ideal solution. The fact 
that the insured has no living benefits 
to the policy, such as the right to 
change beneficiaries or to assign the 
policy, is inconsequential since the pri- 
mary purpose of the subtrust program 
is to provide estate liquidity, which is 
not needed until death. Exercising liv- 
ing benefits would defeat the purpose 
of this program anyway, since any 
funds taken out or borrowed against 
the insurance policy would reduce the 
death benefit, which is the key to 
liquidity. 

A major advantage of using insur- 
ance within a plan, regardless of 
whether the subtrust is used, is that 
the death benefits received are not 
subject to the 15 percent excise tax on 
excess accumulations within a quali- 
fied retirement plan imposed by I.R.C. 
§4980A. Congress added this additional 
estate tax in the Tax Reform Act of 
1986.29 Therefore, taking into account 
the income, estate, and excise taxes, 
many clients with significant retire- 
ment plan accumulations are likely to 
experience a significant erosion of as- 
sets. “Excess retirement accumulations” 
do not, however, include the excess 
amount payable after death over the 
value of benefits immediately prior to 
death.?! Therefore, the increased value 
of the qualified plan through life insur- 
ance is significant in that it leverages 
the use of an asset which is likely to 
be significantly eroded at death. It 
creates necessary liquidity (with or 
without the use of the subtrust) and 
bypasses inclusion under §4980A. 

One concern which people may have 
over this program is the issue of gift 
taxation. There can be no doubt that 
if an insured transfers an existing 
policy to an irrevocable life insurance 
trust, he or she will be deemed to have 
made a gift.22 In addition, if the partici- 
pant or the participant’s employer were 
to make the premium payments, such 
would also be considered gifts when 
made, and the annual gift tax exclu- 
sion would be unavailable since a bene- 
ficiary cannot be given a present inter- 
est in an asset that is part of a quali- 
fied plan. Therefore, it is crucial that, 
in order for this program to work, 
premium payments must be made by 
the plan trustees and not the em- 
ployer.24 Moreover, in following the 
steps of this article and using a new 


insurance policy when the subtrust 
program is implemented, actions taken 
in initiating the plan are to be taken 
by the employer and not the partici- 
pant, so that there can be no way in 
which the participant could be deemed 
to have made a gift at the onset.?° 

There is also the issue of whether the 
irrevocable designation of a beneficiary 
of a qualified plan life insurance policy 
is a current taxable gift.26 By utilizing 
the subtrust concept, the special trus- 
tee technically has the power to desig- 
nate a beneficiary. The power is not 
held by the participant. Therefore, be- 
cause the participant has no control 
over the subtrust (or special trustee) 
as per the terms of the trust, the 
selection of a beneficiary will not con- 
stitute a taxable gift by the partici- 
pant, even if the participant was the 
creator of the trust by virtue of his or 
her involvement in the corporation main- 
taining the plan.27 

Another concern one may have is 
removal of the policy should it become 
necessary. Generally, if the subtrust 
program is set up properly, the partici- 
pant has the option to purchase the 
policy if participation in the qualified 
plan for any reason cannot continue. 
As alluded to earlier, the participant 
must comply with various rules. To 
avoid the transfer for value rule, which 
would cause inclusion of the proceeds 
into the gross income of the benefici- 
ary, sale of the policy must be to the 
insured, rather than a relative.28 Also, 
to comply with Prohibited Transaction 
Exemption 77-8, the plan must receive 
the policy’s fair market value upon 
purchase.2? An important considera- 
tion to keep in mind is that, upon 
purchasing the policy, the participant 
would hold incidents of ownership over 
the policy and, if he or she were to 
transfer the policy to an irrevocable 
trust, the proceeds would be includable 
in the estate should the participant die 
within three years of such possession.2° 
No transfer for value would occur if the 
insured were instead to sell the policy 
to the spouse, because the spouse re- 
tains the same basis under this pol- 
icy.3! The spouse could then transfer 
the policy to an irrevocable life insur- 


ance trust without triggering the three- 
year rule since that rule is applicable 
only when the insured gifts the policy 
within three years of death.®2 

If policy proceeds are not needed by 
the spouse, it may be sensible to have 
the children of the insured purchase 
the policy if they are also partners of 
the insured.%3 In such a case, it would 
still be wise to set up an irrevocable 
life insurance trust for the policy, to 
cover the possibility of the children 
predeceasing the parent-insured.*4 If 
the three-year rule is impossible to 
avoid for whatever reason, the marital 
deduction should be kept available.*5 

Although the basic subtrust program 
is relatively simple, certain situations 
may complicate matters. Such situ- 
ations include, but are not limited to, 
unexpected deaths, premiums becom- 
ing due immediately after purchase of 
a policy, and forced early retirements. 
Therefore, careful consideration must 
be given to every detail of the program 
implemented. It may be wise to consult 
a tax and pension expert before estab- 
lishing such a program. 0 
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FAMILY LAW 


Drafting QDRO’s: 


A Malpractice Waiting to Happen! 


art 1 of this article (pub- 

lished last month) focused 

on the mandatory require- 

ments imposed by federal 
law before a court-ordered payment 
can be made from a qualified retire- 
ment plan to a nonparticipant spouse 
or former spouse. It also discussed the 
role that the plan administrator has 
in making certain that the order quali- 
fies under IRC §414(p), how this can 
aid the draftsman of the QDRO, and 
how it can work against the client’s 
interests. Part 1 concluded by discuss- 
ing the client’s rights and how these 
rights can be asserted. 

Part 2 explores specific technical 
areas forming the nucleus of malprac- 
tice exposure. The practitioner who 
found the plan administrator helpful 
for qualifying the order may find that 
door closed for any additional help. The 
additional potential help needed may 
include structuring the QDRO to con- 
form to the intent of the dissolution, 
as well as protecting both the partici- 
pant and the alternate payee from 
partial or total forfeiture of benefits. 

Benefits can be forfeited because the 
QDRO failed to provide death benefits. 
They can also be partially forfeited 
when death benefits were improperly 
structured, or when a plan terminates 
with insufficient assets and the full 
amount of such benefits is not pro- 
tected by the Pension Benefit Guar- 
anty Corporation.! Benefits may be 
forfeited when the plan terminates and 
its assets are merged into a successor 
plan.” These forfeitures can be avoided 
by properly constructing a QDRO. 

An alternate payee can always share 
the benefit with the participant by 
providing in the QDRO that a portion 
of the participant’s benefit be paid to 
the alternate payee. Some plans will 
provide a choice of format for the 
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The practitioner 
who found the plan 
administrator 
helpful may find 
that door closed for 
any additional help 
in structuring the 
QDRO to conform 
to the intent of the 
dissolution 
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QDRO by permitting a portion of the 
participant’s benefit to be set aside and 
segregated for the exclusive use of the 
alternate payee. This approach often 
eliminates a need to address the sur- 
viving spouse’s benefits in the QDRO 
because a benefit is not segregated if 
payment to the alternate payee de- 
pends upon survivorship of the partici- 
pant. 

Division by segregation is becoming 
increasingly popular with many 
ERISA attorneys because it reduces 
the need to address complicated survivor- 
ship issues (inside defined benefit plans) 
often requiring an understanding of 
actuarial issues. The plan attorneys 
like this method as well. There are a 
number of things one should be aware 
of when utilizing this format. 

First, unless the plan provides im- 
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mediate segregation of benefits upon 
qualification and acceptance of the 
DRO, there can still be forfeiture of 
benefit. Next, there are additional ex- 
penses associated with maintaining a 
segregated benefit for the alternate 
payee. Finally, while a shared benefit 
utilized similar actuarial assumptions 
with regard to the benefits of both 
participant and alternate payee (for 
purposes of benefit conversions), the 
amount of segregated benefit that will 
result will be determined by utilizing 
a nonmember’s mortality table applied 
to the nonparticipant spouse’s benefit. 
This would result in the participant 
receiving a much larger dollar amount 
of monthly benefit than the alternate 
payee, even when the dissolution order 
contemplated dividing the benefit in 
half. Thus, when a QDRO choice of 
format exists for segregating the bene- 
fits of a defined benefit plan, the result 
from using that language will be differ- 
ent even though the language of both 
formats may otherwise appear identi- 
cal. 


QDRO Requirements 
Unrelated to Qualification 

The well-drafted QDRO should in- 
clude many optional provisions not 
required for qualification. It should 
preserve jurisdiction so that it not only 
can be corrected if later deemed to be 
unqualified, but also corrected if it is 
later discovered not to conform to the 
original intent of the court’s dissolu- 
tion order.® It should identify all cost 
components so that it is clear who will 
pay for costs, or how they are to be 
shared between the alternate payee 
and the participant. It should spell out 
when spousal survivor rights apply, 
how they apply, and how much survi- 
vor benefit shall be paid. 

A QDRO with respect to any plan 


that does not permit segregation of 
benefit (which can include all types of 
retirement plans) should address sur- 
viving spousal benefits. QDRO’s with 
respect to plans which allow benefits 
to be immediately segregated between 
a participant and alternate payee (and 
very few plans permit this), where such 
benefits are segregated pursuant to the 
QDRO, need not address such rights 
because they are not needed. A well- 
drafted QDRO will define exactly what 
survivor benefits shall be paid so that 
it affords protection to a new spouse (or 
future spouse) of the participant. It 
will give the plan administrator some 
authority to correct an unintended er- 
ror made in connection with failing to 
make payments to the alternate payee. 


Benefit Counts Under a QDRO 

How one divides retirement plan 
benefits through a QDRO depends upon 
the type of plan and whether segrega- 
tion of benefits is possible. Retirement 
plans fall into two general categories. 
A defined contribution plan is one 
which defines how much contribution 
will be allocated to an individual par- 
ticipant. No guarantees are made as 
to the benefit available at normal re- 
tirement. Defined benefit plans define 
_and guarantee what benefit will be 
paid at retirement. Plan types avail- 
able today are varied and often com- 
plex. Many plans have both features. 
If the attorney drafting the QDRO is 
uncertain of the plan type, he or she 
can determine if it is a defined benefit 
plan by asking the plan administrator 
if the plan’s annual return has re- 
quired actuarial certification (required 
only for defined benefit plans). 

The next thing that must be deter- 
mined before spelling out the amount 
of benefit to be paid, and when it is to 
be paid, is to determine whether the 
plan permits division and segregation 
of participant benefits with regard to 
the alternate payee. Depending upon 
whether the plan permits division and 
segregation, the format of the QDRO, 
the issues it will address, and the 
manner in which they will be ad- 
dressed will completely change. It was 
said earlier one does not address a 
surviving spouse’s interests when bene- 
fits are divided and segregated. How- 
ever, some defined benefit plans will 
still need to address preretirement survi- 
vor’s charges that have accrued up 
until the qualification of the QDRO.* 


These charges will affect what benefit 
can be split. Some plans that will 
permit division and segregation of bene- 
fits provide that the segregation occurs 
at the time the alternate payee is 
eligible and elects to receive benefits. 
In this situation preretirement survi- 
vor’s benefits must be addressed. 

Defined benefit plans that allow divi- 
sion and segregation of benefits inside 
QDRO’s can vary greatly in format, 
depending upon whether the division 
is a life annuity of predetermined 
amount or one that takes half the 
present value of the participant’s bene- 
fit and spreads it over the lifetime of 
the alternate payee. Attorneys repre- 
senting both sides should be cautioned 
that any plan can charge for set-up of 
a divided benefit, as well as impose an 
annual maintenance charge for that 
segregated account. The amount of 
charge, how the charge is to be paid, 
and by whom, should be identified in 
the QDRO. Plans that do not permit 
segregation will result in QDRO’s pro- 
viding the alternate payee with a spe- 
cific dollar amount or percentage of 
benefit based upon the sharing of the 
participant’s benefit.® 

Defined benefit QDRO’s can pre- 
serve earlier payment rights pursuant 
to an election of the alternate payee. 
This approach can be especially impor- 
tant when a subsidy may be involved, 
because the alternate payee cannot 
share in the subsidy unless and until 
the participant elects subsidized early 
retirement.? The amount of benefit 
paid under a defined contribution 
QDRO is based on when the benefit is 
to be paid and under what type of 
defined contribution plan payment is 
made. Many defined contribution plans 
will permit immediate payment upon 
qualification of the order. This date is 
clearly a preferred one, when avail- 
able, because there is no substitute to 
an alternate payee having use of the 
money when needed. Even still, death 
benefit issues before payments are 
made, yet after qualification, still 
emerge. One must also address how to 
adjust the alternate payee’s share of 
benefit for dividends, interest, gains, 
or losses, and whether any annual 
additions (contributions) are to be cre- 
dited. 

A marital settlement agreement may 
have contemplated an annual addition 
to be reflected on the date the agree- 
ment was signed. Yet the qualification 


of the DRO may occur before a valu- 
ation of plan benefits reflecting the 
extra annual addition, clearly after the 
date contemplated by the marital set- 
tlement agreement. These adjustments 
will be stated differently for various 
plans. 

In dealing with problems of benefit 
payouts inside defined contribution 
plans, some plan administrators may 
offer a language option that says “pay 
the alternate payee 50 percent of the 
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account balance as of the most recent 
valuation upon qualification of the or- 
der.” This language is particularly dis- 
turbing because it will qualify under 
IRC §414(p), but does not address 
whether a current contribution is to 
be included, so that the parties to the 
QDRO (as opposed to the plan adminis- 
trator) understand clearly whether an 
additional contribution should be ap- 
plied. Depending upon how often the 
plan is valued, and how timely a new 
valuation of plan benefits might be, 
that benefit could either be under- 
stated by a contribution that should 
be credited or overstated by a contribu- 
tion that should not be credited. This 
problem illustrates precisely how overly 
deceptive it can be to qualify a very 
simple defined contribution plan DRO 
(e.g., profit-sharing plan), yet how 
wrong the result can be. 

A defined contribution plan that does 
not segregate benefits, and does not 
provide the alternate payee with sur- 
viving spousal benefits, will result in 
total loss of benefit to the alternate 
payee if the participant should die 
before such payment is made (and the 
alternate payee was not the designated 
beneficiary). This situation is an ex- 
ample of the most serious errors that 
could occur. A defined contribution DRO 
will not qualify if it specifies an exact 
dollar amount to be paid because such 
plans cannot guarantee anything. Spe- 
cification of an exact dollar amount 
could exceed what the later account 
balance of the participant could be if 
the plan suffered losses on its invest- 
ments.? Irrespective of whether it would 
be possible with the specific invest- 
ments owned by the plan, it guarantees 
a benefit which theoretically could 
cause the plan to pay a benefit greater 
than what is due the participant. Such 
a DRO would fail to qualify not because 
the amount of benefit is unclear, but 
because it changes the terms of the 
plan.!° 

Defined benefit QDRO’s are ex- 
tremely complex. Payment of benefits 
under the plan are typically restricted 
to either early retirement or normal 
retirement dates, generally forcing the 
alternate payee to wait a substantial 
amount of time before receiving bene- 
fits. Payments are generally payable 
over a long period of time. These two 
contingencies maximize the chance for 
errors. Even plan administrators sel- 
dom understand their defined benefit 


In the absence of a 
QDRO providing 
suruwor’s rights for 
both preretirement 
and post-retirement, 
the alternate payee 
could lose all future 
benefits under a 
defined benefit plan 


plans. This lack of understanding will 
often result in wrong information being 
quoted, and when format choice exists 
between setting up the QDRO to divide 
and segregate benefits or share them, 
the choice that is selected can (and 
often does) result from misinformation 
supplied by the plan administrator. 

Some plan administrators may opine 
that a surviving spousal benefit set up 
by the sharing method would force the 
plan administrator to convert the en- 
tire future accrued benefit, which has 
not been accrued yet, to the same joint 
and survivor equivalent form utilized 
by the current QDRO to effect (post- 
retirement) survivor benefits.!! This 
view is incorrect.!2 Other plan admin- 
istrators may opine that if the QDRO’s 
provide benefits to the alternate payee 
based upon sharing benefits with the 
participant, then the alternate payee 
cannot receive a benefit before the 
participant retires. This opinion, too, 
is incorrect because it violates the 
early payment definition under IRC 
§414(p).!3 Some plan administrators 
may opine that if the alternate payee 
elects benefits to commence before the 
participant retires, such benefits paid 
to the alternate payee cannot be in- 
creased later to reflect the same sub- 
sidy that the participant receives. This 
view is also incorrect.!4 

These areas are complicated ones. 
Issues of significant consequence to 
both the participant and the alternate 
payee are raised: How much does the 
plan administrator really understand? 
Was such advice given incorrectly be- 
cause the plan administrator would 
have preferred the attorney to use the 
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model language not addressing certain 
issues (in order to make the job easier 
and less expensive for the QDRO to be 
administered)? These are everyday is- 
sues that the practitioner who pre- 
pares QDRO’s must deal with. 


Surviving Spouse Benefits 

One problem many practitioners have 
with correctly providing spousal survi- 
vor’s benefits is their failure to under- 
stand the complexity of such benefits 
as two separate components, with each 
component requiring separate con- 
sideration. There are potentially two 
ways an alternate payee could lose full 
or partial benefits when the partici- 
pant dies.!5 One is if the participant 
dies before commencing benefits, re- 
ferred to as “preretirement survivor’s 
benefits.”! The other is if the partici- 
pant dies after first commencing bene- 
fits. This scenario is known as “post- 
retirement survivor’s benefits.”!7 

In all plans that do not permit divi- 
sion and segregation of benefits, the 
QDRO should protect the alternate 
payee with a preretirement spousal 
surviving benefit. In particular, de- 
fined contribution plans, in the ab- 
sence of such election, would pay the 
balance of the participant’s account to 
a designated beneficiary, even though 
the QDRO may have intended that 
half of it was to be paid to a former 
spouse.!8 Such QDRO’s should desig- 
nate the alternate payee as surviving 
spouse on the portion of benefit that 
the nonparticipant will be receiving 
under the QDRO. Some defined contri- 
bution plans provide, upon retirement, 
that the amount of benefit may be 
converted to a life annuity. Such plan 
QDRO’s have the same QPSA!9 survi- 
vor benefit problems that defined bene- 
fit plans have. 

Defined benefit plans would pay sur- 
vivor’s benefits to the current legal 
spouse who was married for a period 
of at least one year ending with the 
date of death of the participant, and if 
none, could be forfeited.29 Only by a 
QDRO specifically providing the for- 
mer spouse with rights to survivor 
benefits could such rights be pre- 
served.2! Thus, in the absence of a 
QDRO providing survivor’s rights for 
both preretirement and post-retire- 
ment, the alternate payee could lose 
all future benefits under a defined 
benefit plan.22 

Defined benefit plan QDRO’s that 


| 


provide benefit payments to the spouse 
as a shared benefit with the partici- 
pant can be especially difficult to con- 
struct when the parties intend to pro- 
vide the alternate payee with spousal 
survivor benefits. The cost for the pre- 
retirement spousal annuity often is not 
deducted from the accrued benefit state- 
ment provided the parties at the time 
of dissolution. This approach can cause 
the marital portion of benefit to be 
over-valued. 

Another problem with such arrange- 
ments is when the benefit is converted 
to a qualified joint and survivor annu- 
ity (QJSA)?3 in order to provide either 
preretirement or post-retirement bene- 
fits. The conversion effects a new piece 
of benefit that should be addressed, 
that is, what should happen to the 
payment of benefit if the alternate 
payee should predecease the partici- 
pant?24 It could be paid to contingent 
(participant’s) beneficiaries for as long 
as the participant shall live, or it could 
revert back to the participant, giving 
such participant a restoration of full 
benefits (100 percent of the amount 
converted under the QJSA). In either 
event, the QDRO should address this 
contingency. 

When QDRO’s provide payment of 
benefits (when the plan so permits) by 
first dividing and then segregating 
such benefits for the alternate payee 
(and few plans permit this option), 
there is no need to provide preretire- 
ment or post-retirement surviving 
spousal benefits because the partici- 
pant no longer has a right or interest 
in such portion. Defined benefit plans 
will spread such benefits over the life- 
time of the alternate payee, thereby 
providing level payments. The alter- 
nate payee cannot provide survivor- 
ship benefits to a new spouse because 
survivorship benefits are limited to the 
spouse of a participant.25 


Conclusion 

It is often not that difficult to qualify 
a DRO if you work with the plan 
administrator who has a common de- 
sire to help make that happen. How- 
ever, the QDRO that will result from 
such a bond will often limit options for 
the sake of convenience of the plan 
administrator. This approach could 
cause the result to vary considerably 
from what was intended by the marital 
settlement agreement or court order. 
If a QDRO is accepted by the plan 
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administrator as qualified, it can be 
deemed otherwise later, at great ex- 
pense to the alternate payee and the 
participant. 

The DRO providing payment from 
the retirement plans must be pre- 
qualified before the actual date of dis- 
solution, and soon thereafter presented 
to the plan administrator for payment. 
Otherwise, if the participant were to 
die before a QDRO with surviving 
spousal benefit is later entered, no 
payment would or could be made to the 
alternate payee.26 DRO’s first ad- 
dressing issues after the divorce may 
find qualifying it of little practicality 
because the participant was able to 
make an in-service withdrawal, (com- 
monly encountered in many thrift 
plans) or has since borrowed money 
from the plan, or upon termination of 
employment received a full and final 
distribution from the plan. 

Preparation of QDRO’s after the dis- 
solution of marriage is more difficult 
to accomplish because many clients 
will be less willing to pay another fee 
after they thought all divorce-related 
expenses had been concluded. Further, 
the participant, who is needed to enter 
the QDRO, will become less accessible 
after the divorce. Even the plan admin- 
istrator will become less cooperative. 
The spouse, often automatically pro- 
tected by predivorce surviving spouse’s 
rights, thus entitled to beneficiary 
rights protected under the Department 
of Labor, suffers a change in that 
status as a result of divorce. 0 


1 ERISA §4975. 
2Even though the Senate Committee 
Report on the Retirement Equity Act (REA) 


THE FLORIDA BAR JOURNAL/MARCH 1995 39 


contemplated otherwise. 

3 See Harrell v. Harrell, 515 So. 2d 1302 
(Fla. 3d D.C.A. 1987). Also see Harman v. 
Harman, 523 So. 2d 187 (Fla. 2d D.C.A. 
1988). 

§417(f)(4) (1986). 

5 L.R.C. §414(p)(6); ERISA §206(d)(3). 

8 See examples provided by the Congres- 
sional Record of August 9, 1984, at H 8761 
and H 8762. 

7Plans that provide early retirement 
subsidies will require that for a participant 
to be eligible to receive a subsidy, such 
participant must satisfy the age and service 
requirements for the subsidy and actually 
retire. Notwithstanding, rights to a subsidy 
cannot be forfeited by plan amendment or 
plan termination. See I.R.C. §411(d)(6)(B)(i). 
Examples that show the way a subsidy 
works and eligibility rights to share in that 
subsidy under a QDRO can be found in the 
Congressional Record of August 9, 1984, at 
H 8761 and H 8762. 

§414(p\(5). Also see In re the 
Marriage of Norfleet, 243 Ill. App. 3d 925, 
184 Ill. Dec. 63, 612 N.E. 2d 939, 16 
Employee Benefits Cas. 2833 (4th Dist. 
1993). 

9 A QDRO can provide that the alternate 
payee’s share of benefit be expressed as an 
exact dollar amount as of some specific date 
prior to qualification or the order. To do 
this, additional language must be added 
that would provide an increase or decrease 
of such amount to account for gains or losses 
of the allocated amounts in compliance with 
the plan document. 

10A DRO fails if it directs the plan 
administrator to make payments that alter 
the terms of the plan. See I.R.C. 
§414(p)(3)(A). 

11Assume a 45-year-old has accrued 
$1,000 per month of a $2,000 per month 
benefit, payable at age 65. Further assume 
that at age 65 the average salary of the 
participant has tripled (a modest 5.6 per- 
cent annual salary increase over the next 
20 years) resulting in a retirement benefit 
of $6,000 per month. A typical 15 percent 
charge for post-retirement survivor’s bene- 
fits converts the $1,000 per month accrued 
benefit to $850 per month. A QDRO con- 
verts $1,000 per month of accrued benefit 
into $425 per month, payable to both par- 
ticipant and alternate payee. If the plan 
administrator converts and charges the en- 
tire ultimate benefit of $6,000, the ultimate 
cost to provide the alternate payee a survi- 
vor’s benefit of $425 per month is $900 per 
month, or more than twice what was allo- 
cated to each party under the QDRO. 

12 The Senate Finance Committee Report 
on the Tax Reform Act of 1986 indicated 
that QDRO’s that relied upon benefit con- 
versions made before a QJSA form changed 
would not cause a plan to disqualify solely 
because the plan no longer offered the 
option, thus contradicting the logic relied 
upon by these plan administrators in re- 
quiring the change. Further, if the QJSA 
or QPSA form was amended since the last 
QDRO, a plan administrator that converts 
the entire benefit under the earlier QJSA 
or QPSA form for a second QDRO involving 
a second spouse will be in direct violation 


x 


of Treas. Reg. §1.401(a)-13(g). This regula- 
tion requires that the benefit amount appli- 
cable to the second marriage must be con- 
verted to its joint and survivor equivalent 
over the lifetime of the second nonparti- 
cipant spouse. 

§414(p\(4) provides an undis- 
puted right of the alternate payee to receive 
benefits before the participant actually re- 
tires. The Congressional Record of August 
9, 1984, at H 8761 and H 8762 provided 
various examples for determining amounts 
the alternate payee can receive under ear- 
lier payment age options under both meth- 
ods of segregation of benefits as well as 
sharing of benefits, and how these amounts 
are impacted when the participant later 
retires with subsidized benefits. 

14 Td. (see example 2). 

15 Under the Florida Retirement System 
(FRS), rights to a spousal survivor’s annuity 
are lost upon divorce. A former spouse may 
only be provided survivorship rights in a 
QDRO by annuity contract. This means the 
survivor’s option had to be elected during 
the marriage, and it must have been in pay 
status under that option prior to the di- 
vorce. See Fia. Stat. §121.091(6), and FRS 
Rules §60S-4.010. 

16 See Dugan v. Clinton, No. 86 C 8492 


(1987) WL 11640, Slip Op. (N.D. Ill. 1987). 
177d. 

18 See In re the Marriage of Norfleet, 243 
Ill. App. 3d 925, 184 Ill. Dec. 63, 612 N.E. 
2d 939, 16 Employee Benefits Cas. 2833 
(4th Dist. 1993). 

19 See note 24 below for explanation of 
qualified preretirement survivor annuities 
(QPSA), and qualified (post-retirement) joint 
and survivor annuities (QJSA). 

207. R.C. §417(d\(2\B); Treas. Reg. 
§1.401(a)-11(e)(i). 

21. R.C. §414(p(5)(A) (1986). 

22 See Dugan v. Clinton, No. 86 C 8492 
(1987) WL 11640, Slip Op. (N.D. Ill. 1987). 

23 R.E.A. §303(c)(2), 29 U.S.C. 1052 (1984). 

24 A plan-qualified joint and 50 percent 
survivor annuity used to provide the non- 
participant spouse with either pre or post- 
retirement survivor’s benefits will provide 
a reduction in benefit of the converted 
benefit only if the participant dies. This is 
a direct result of definition. Many marital 
settlement agreements provide a 50 percent 
sharing of benefits with survivorship rights 
for the nonparticipant spouse. If this is 
accomplished in the QDRO by utilizing the 
QJSA (50 percent) conversion feature, as 
above, a new piece of benefit is defined by 
the conversion that was not available when 
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the lifetime (spouse’s) benefit was provided 
as a segregated benefit: What happens to 
the alternate payee’s share if the alternate 
payee should predecease the participant? 
Pursuant to the definition of “QJSA,.” a 50 
percent sharing of benefits is only provided 
if upon first death of the alternate payee, 
the participant has reinstatement of 100 
percent of the converted amount of benefit. 
Some matrimonial attorneys see it differ- 
ently. It is perfectly permissible in the 
QDRO to have that share of benefit go the 
child(ren) of the marriage for as long as the 
participant shall live. For the sake of clar- 
ity, the QDRO should define what happens 
to the alternate payee’s payment should the 
alternate payee predecease the participant. 

25 T.R.C. §414(p)(A)(ii) (1986). 

26 Risks inherent in delaying the presen- 
tation of a QDRO are pointed out in Jn re 
the Marriage of Norfleet. 
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LOCAL GOVERNMENT LAW. 


Quasi-Judicial Land Use Hearings 


Does Your Evidence Pass Muster?! 


n the recent case of Board of 

County Comm’rs of Brevard 

County v. Snyder, 627 So. 2d 

469 (Fla. 1993), the Supreme 
Court of Florida held that a decision 
of a local governing body acting in its 
quasi-judicial capacity will be upheld 
if it is supported by “substantial com- 
petent evidence.” The court relied upon 
its decision in the case of DeGroot v. 
Sheffield, 95 So. 2d 912 (Fla. 1957), for 
this proposition. 

The court in DeGroot explicitly de- 
fines the phrase “competent substantial 
evidence.”2 
Substantial evidence has been described as 
such evidence as will establish a substantial 
basis of fact from which the fact at issue can 
be reasonably inferred. We have stated it 
to be such relevant evidence as a reasonable 
mind would accept as adequate to support 
a conclusion. . . . [TJhe evidence relied on 
to sustain the ultimate finding should be 
sufficiently relevant and material that a 
reasonable mind would accept it as ade- 
quate to support the conclusion reached. 
To this extent the “substantial” evidence 
should also be “competent.”8 

Neither DeGroot nor subsequent case- 
law, however, provides exact guidelines 
as to what type of evidence will consti- 
tute competent substantial evidence. 
More plainly, there is no caselaw which 
dictates that if X, Y, and Z are on the 
record, such will suffice as competent 
substantial evidence in order to sus- 
tain a quasi-judicial action. Courts often 
hold that competent substantial evi- 
dence exists, but do not state in the 
opinion exactly what the evidence was 
or by whom it was presented. However, 
some general rules can be ascertained 
based on case analysis. 

The following is an analysis of land 
use cases, in which the issue was 
examined in some detail, focusing on 
whether there exists competent sub- 
stantial evidence in reviewing decisions 
of a local governing body acting in its 
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quasi-judicial capacity. 


Professional Planning Staff and 
Planning Commission Comment 

The opinions of professional plan- 
ning staff and a lay board of planning 
commissioners of a local government 
have been recognized to be substantial 
competent evidence on which to base 
a decision. In Hillsborough County 
Board of County Comm’rs v. Longo, 505 
So. 2d 470 (Fla. 2d DCA 1987), Leonard 
Longo sought to rezone land from resi- 
dential to commercial. 

Both the department and the plan- 
ning commission had made their 
objections known to the hearing mas- 
ter assigned to make a recommendation 
in the case. Despite these comments 
from county staff and the planning 
commission, the hearing master recom- 
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mended approval of the application. 
The board, however, ultimately voted 
to follow the recommendations made 
by its professional staff and the plan- 
ning commission rather than the 
recommendation of the zoning hearing 
master, and denied the application. 
The court found that the opinions of 
zoning experts from the county’s de- 
partment of development coordination 
and the city-county planning commis- 
sion were substantial competent 
evidence to support the decision. 

Another case in which staff opinions 
were recognized as part of the substan- 
tial competent evidence was Riverside 
Group, Inc. v. Smith, 497 So. 2d 988 
(Fla. 5th DCA 1986). In the Riverside 
Group case, the district court acknow]l- 
edged the circuit court’s finding that 
there was competent substantial evi- 
dence before it to support a decision 
either way regarding the request to 
rezone property from agricultural to 
planned unit development. In uphold- 
ing the Brevard County commissioners’ 
approval to rezone, the district court 
recognized that the record sufficiently 
demonstrated: 

1) A hearing was held by the county 
commissioners at which representa- 
tives for the appellant applicant, the 
appellee local resident, and county staff 
were permitted to express points of 
view and offer information; and 

2) The county commission had before 
it the planning board’s file containing 
excessive information concerning the 
property. 

Similarly in Alachua County v. 
Eagle’s Nest Farms, Inc., 473 So. 2d 
257 (Fla. Ist DCA 1985), rev. den., 486 
So. 2d 595 (Fla. 1986), the county’s 
denial of a request for a private airstrip 
was upheld based upon comments of its 
chief comprehensive planner who testi- 
fied that issuance of the permit would 


impair specific goals and objectives of 
the county’s comprehensive land use 
plan. The county’s chief of planning 
services also testified about the per- 
ceived fears associated with an airstrip 
which could prevent the orderly and 
expected residential development of the 
area surrounding the applicant’s prop- 
erty. The court found that competent 
substantial evidence existed to support 
denial. 

However, a planning board recom- 
mendation by itself, which is not 
supported by substantial competent 
evidence, would not be sufficient evi- 
dence upon which to base a decision. 
In Conetta v. City of Sarasota, 400 So. 
2d 1051 (Fla. 2d DCA 1981), the appli- 
cant’s request for a special exception 
to build a guest house on her property 
was denied by the city commission on 
the basis of the planning board’s rec- 
ommendation. 

The Conetta court noted that the 
applicant complied with the terms of 
the ordinance, so the planning board 
and the city commission then had the 
burden of establishing that the use 
proposed would be adverse to public 
interest. The court held that neither 
body met its burden and that the 
decision was erroneously based pri- 
marily on the objections of several 
residents which did not bear on any of 
the relevant criteria set forth in the 
zoning code. A “popularity poll of the 
neighborhood” was an improper basis 
for denial. 

As a general rule, local government 
professional staff and advisory plan- 
ning commission opinions will consti- 
tute substantial competent evidence 
upon which a local government may 
base a decision. If there are no facts 
on the record to support that opinion, 
however, it will not be adequate 
grounds upon which to base an opinion. 


Professional Public Comment 

Often during public hearings, either 
the applicant, a consultant to the appli- 
cant, or an interested member of the 
public at large has some technical 
training, education, or expertise on an 
issue related to the zoning decision. 
This type of testimony also appears to 
be sufficient upon which to base a 
decision if the expertise is related to 
the issues upon which the decision is 
made. 

The court in City of Fort Lauderdale 
v. Multidyne Medical Waste Manage- 


ment, Inc., 567 So. 2d 955 (Fla. 4th 
DCA 1990), rev. den., 581 So. 2d 165 
(Fla. 1991), found there was competent 
substantial evidence based upon public 
comment to support the denial by the 
city commission of an application for a 
permit to operate a medical waste 
incinerator facility within the city. 

The evidence in support of the denial 
included testimony by a veterinarian, 
who claimed to have expertise, regard- 
ing the dangers involved with the 
proposed gathering, transporting, in- 
cinerating, and disposal of infectious 
medical waste and other materials at 
the facility. Additionally, an opinion 
in the form of a letter was furnished 
by Professor Joel Mintz, an expert on 
the topic of air pollution and its sources. 
Professor Mintz cautioned that condi- 
tions included in permits already held 
by the applicant inadequately protected 
public health. 

While acknowledging that Multidyne 
did produce considerable professional 
expertise in support of the approval of 
its application, the court noted that the 
test was not whether one side produced 
more experts than the other, but rather 
whether there was any substantial 
competent evidence upon which the 
commission’s conclusion could be 
founded. 

In Salvation Army v. Board of County 
Comm'rs, Metropolitan Dade County, 
523 So. 2d 611 (Fla. 3d DCA 1988), 
expert testimony regarding the archi- 
tectural impact of a new building was 
relied upon to revoke a special permit. 
In that case, the county commission 
revoked a building permit issued to the 
Salvation Army on the grounds that 
the plans were not in substantial com- 
pliance with the special permit 
originally granted. 

In finding that the site plan was not 
in substantial compliance, the court 
acknowledged the following evidence: 

1) The transfer of a development of 
six small scattered buildings into the 
construction of one massive structure 
constituted an unauthorized transfer 
of density; and 

2) An architectural expert testified 
that the tremendous scale of the pro- 
posed Salvation Army center was 
incompatible with the surrounding resi- 
dential area. 

The court held that the commission’s 
decision to revoke was supported by 
substantial competent evidence. 

These cases hold that expert testi- 


mony from nonstaff professionals can 
constitute substantial competent evi- 
dence. As such, local governments 
should encourage speakers to state any 
education or experience which they 
may have in order to ensure that the 
proper weight is given to their com- 
ments and opinions. Additionally, the 
Multidyne decision indicates that even 
if substantial competent evidence ex- 
ists both in favor of and in opposition 
to a matter, the local government deci- 
sion should be upheld as being 
adequately supported by the evidence. 


Nonprofessional Public 
Comment 

What about comments of lay people? 
One of the most difficult issues involv- 
ing the handling of quasi-judicial 
hearings relates to the weight to be 
given comments of neighbors and other 
interested citizens who have no profes- 
sional or technical expertise. Because 
zoning amendments are usually en- 
acted by ordinance, state law requires 
the opportunity for public participation 
and comments.5 The weight given to 
these comments would appear to de- 
pend upon the nature of the comments 
and the subject matter of the com- 
ments. 

One of the pointed decisions which 
would suggest that reliance solely on 
lay testimony to support an opinion in 
this type of hearing is foolish is City of 
Apopka v. Orange County, 299 So. 2d 
657 (Fla. 4th DCA 1974). In Apopka, 
an application was submitted by three 
communities for a special exception to 
allow construction of an airport. The 
applicants produced evidence from the 
Tri-City Airport Authority consulting 
engineer, a representative of the Fed- 
eral Aviation Administration, and a 
representative of the Florida Depart- 
ment of Transportation. Their testi- 
mony showed that there was a definite 
public need for the airport and that 
studies had been done which deter- 
mined that the location in question 
was the most appropriate location when 
considering various factors. The county 
ultimately denied the special excep- 
tion. 

The evidence that the county relied 
on to deny the application consisted of 
testimony from one abutting landowner 
and several other landowners within a 
two- to five-mile radius of the proposed 
site. They expressed opinions as to why 
the proposed airport would damage the 
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surrounding area. The county also re- 
lied on a petition signed by approxi- 
mately 200 people and approximately 
35 people in attendance at the public 
hearing who objected but did not tes- 
tify. 

The court held that where: 

1) evidence consisted mainly of lay- 
men’s opinions, unsubstantiated by 
competent facts; 2) witnesses were not 
sworn; 3) cross-examination was speci- 
fically prohibited; and 4) the board of 
county commissioners made no find- 
ings of fact® bearing on the question of 
the effect of the proposed airport on the 
public interest, there was no substan- 
tial competent evidence to support 
denial of the permit based on the 
conclusion that public interest would 
be adversely affected by granting the 
special permit. The court noted that 
although notice and hearing are essen- 
tial for a zoning change and all 
interested parties should be given a 
full and fair opportunity to express 
their views, it was not the function of 
the board to hold a plebiscite on the 
application. Comments of lay persons 
regarding very technical issues, par- 
ticularly those in which impacts can 
be quantified, will not be sufficient 
upon which to base a decision. 

The Fourth District Court of Appeal 
again addressed this issue in Pollard 
v. Palm Beach County, 560 So. 2d 1358 
(Fla. 4th DCA 1990). In the Pollard 
case, the owner of property applied for 
a special exception to use the property 
as an adult congregate living facility 
for the elderly, and the application was 
denied. 

In public hearings before the Palm 
Beach County Commission, various 
neighbors expressed their opinions that 
the proposed use would cause traffic 
problems, light and noise pollution, 
and would generally have an unfavor- 
able impact on the area. The court held 
that such opinions were not factual 
evidence and not a sound basis for 
denial, and thus there was literally no 
competent substantial evidence to sup- 
port the denial of the zoning change 
application. 

Similarly, in BML Investments uv. 
City of Casselberry, 476 So. 2d 713 (Fla. 
5th DCA 1985), rev. den., 486 So. 2d 
595 (Fla. 1986), the opinions of opposed 
neighbors and residents alone were 
held to be insufficient evidence upon 
which to deny a project. A developer 
sought approval of a preliminary devel- 


The Florida 
Evidence Code does 
not apply to a quasi- 

judicial hearing, 
and the evidence 
standards in such a 
hearing are not as 
stringent as those in 
a full judicial 
hearing 


opment plan for construction of an 
apartment complex within the city lim- 
its. Neighbors submitted petitions and 
comments that their opposition was to 
the construction of apartments as op- 
posed to condominiums. The city denied 
the plan. 

The court held while the city code 
arguably allowed opinion to be consid- 
ered, the opinions offered by the 
surrounding landowners regarding the 
relationship of the development to the 
surrounding neighborhood, standing 
alone, were insufficient to support de- 
nial of the plan.? The court remanded 
the case to determine whether another 
reason given for denial (proposed den- 
sity of the development) was supported 
by competent substantial evidence. 

The court in Colonial Apartments, 
L.P. v. City of Deland, 577 So. 2d 593 
(Fla. 5th DCA 1991), rev. den., 584 So. 
2d 997 (Fla. 1991), also addressed the 
issue of neighborhood opposition as 
evidence. In this case, the court recog- 
nized that the opposition of surrounding 
property owners had to be considered 
by the city. The land development 
regulations for the applicable zoning 
category included the desire to achieve 
aesthetic and compatible relationships 
between adjacent properties. The court 
found that opinions of neighbors them- 
selves were insufficient to support a 
denial of a proposed development. 

Finally, as discussed above, popular- 
ity polls of the neighborhood do not 
constitute a basis for approval or de- 
nial.§ In making a decision in a quasi- 
judicial hearing, a local government 
should base its decision on fact and not 
participate in “government by applause 


44 THE FLORIDA BAR JOURNAL/MARCH 1995 


meter.”? 

The foregoing cases must be reviewed 
in light of a number of cases which 
indicate that lay person opinions, par- 
ticularly neighbors, will constitute 
substantial competent evidence in some 
instances.!° While these cases are 
addressing the issue in quasi-judicial 
hearings, they are consistent with the 
treatment of lay opinion in judicial 
hearings under the Florida Evidence 
Code. F.S. §90.701 provides as follows: 
90.701 Opinion testimony of lay witnesses.— 
If a witness is not testifying as an expert, 
his testimony about what he perceived may 
be in the form of inference and opinion 
when: 

(1) The witness cannot readily, and with 
equal accuracy and adequacy, communicate 
what he has perceived to the trier of fact 
without testifying in terms of inferences or 
opinions and his use of inferences or opin- 
ions will not mislead the trier of fact to the 
prejudice of the objecting party; and 

(2) The opinions and inferences do not 
require a special knowledge, skill, experi- 
ence, or training. 

Although beyond the scope of this 
article, lay testimony is permitted in 
full judicial hearings in some instances. 
The Florida Evidence Code does not 
apply to a quasi-judicial hearing, and 
the evidence standards in such a hear- 
ing are not as stringent as those in a 
full judicial hearing.!! As the following 
cases indicate, comments from lay peo- 
ple should not be rejected outright, but 
should be reviewed on a case-by-case 
basis as to their content and context. 

In City of St. Petersburg v. Cardinal 
Industries Dev. Corp., 493 So. 2d 535 
(Fla. 2d DCA 1986), the Second Dis- 
trict Court of Appeal made one of the 
most thorough analyses of the evidence 
presented in holding that there was 
competent substantial evidence to sup- 
port the city’s denial of the developer’s 
special exception application for a multi- 
family complex. 

Many persons appeared to protest 
granting the special exception at the 
public hearings both before the Envi- 
ronmental Development Commission 
and the city commission. Some of the 
objections were legally insufficient, in- 
cluding objections without reasons 
being given and concerns labor for the 
project would be from outside the 
friendly confines of Pinellas County. 
Nonexpert opinion that the wooden 
homes would be fire hazards was also 
insufficient because there was no show- 
ing of a fire code violation. 

The court did find, however, that 


‘hice 

| 


there was legitimate criticism that the 
size of most of the proposed units was 
much smaller than any apartments 
and condominiums immediately sur- 
rounding the area, that modular 
apartments were incompatible in style 
with any other buildings in the area, 
and that there was already a high rate 
of vacancy in nearby rental units. 

The court ultimately held that the 
record as a whole disclosed sufficient 
facts relevant to pertinent factors cited 
in the code which would support denial 
of the application for special exception. 

The Third District has also recog- 
nized that lay person opinion in some 
instances can constitute the basis for 
a finding of substantial competent evi- 
dence. In Grefkowicz v. Metropolitan 
Dade County, 389 So. 2d 1041 (Fla. 3d 
DCA 1980), the court reviewed Dade 
County’s determination that the un- 
usual use of the applicant’s residence 
as a home for the elderly would not be 
compatible with the neighborhood. The 
testimony presented by the neighbor- 
ing property owners and by the 
Grefkowiczes themselves demonstrated 
that the Grefkowiczes intended to use 
strictly residential property for a com- 
mercial purpose. Such testimony 
provided the substantial competent evi- 
dence on which the county based its 
denial. The court acknowledged the 
holding in City of Apopka v. Orange 
County, 299 So. 2d 657, that objections 
of a large number of residents of an 
affected neighborhood are not a sound 
basis for the denial of a permit, but 
concluded that the testimony of the 
aggrieved property owners disclosed 
facts which could properly be consid- 
ered.!2 

In some cases, lay testimony has 
constituted “expert testimony.” In the 
Second District Court of Appeal deci- 
sion of Board of County Comm’rs of 
Pinellas County v. City of Clearwater, 
440 So. 2d 497 (Fla. 2d DCA 1983), the 
court held that lay persons with first- 
hand knowledge of the vicinity were 
qualified as “expert witnesses.” The 
City of Clearwater requested a 200-foot- 
long pier which was opposed by 60 
residents from the vicinity. The re- 
sidents’ primary objection was that the 
proposed dock would adversely affect 
the natural beauty and recreational 
advantages of the area. 

The court, in overturning the trial 
court’s decision, stated that there was 
“expert testimony” from the residents 


on the ethereal, factual matter of 
whether city’s proposed dock would 
materially impact the area’s beauty 
and recreational aspects. 

It would appear appropriate in some 
cases for lay person testimony to con- 
stitute substantial competent evidence, 
particularly for matters which do not 
require technical expertise. The defini- 
tion of “competent substantial evidence” 
from the DeGroot case would seem to 
allow such testimony in some cases. 
Further the allowance of such testi- 
mony in full judicial trials under the 
Florida Evidence Code would seem to 
support recognition of such testimony 
in a less exacting quasi-judicial hear- 
ing, depending on the nature of such 
testimony. Court decisions are not con- 
sistent on this point, but would clearly 
appear to prohibit such testimony on 
highly technical matters. 


Testimony From Attorneys 
While attorneys are often more knowl- 
edgeable than experts in the fields in 
which they practice, testimony by at- 
torneys representing parties in quasi- 
judicial hearings has not generally con- 
stituted substantial competent evi- 
dence. Interestingly, such testimony 
would not appear to present that attor- 
ney with ethical problems, if permitted. 
In National Advertising Company v. 
Broward County, 491 So. 2d 1262 (Fla. 
4th DCA 1986), the Fourth District 
Court of Appeal noted that the only 
evidence in support of a variance re- 
quest for a billboard was the argument 
of petitioner’s counsel. The court em- 
phatically stated that “argument of 
counsel does not constitute evidence.” 


National Advertising Company, 491 So. 
2d at 1263.15 

It is important to note Rule 4-3.7 of 
the Rules Regulating The Florida Bar 
which raises ethical issues in regard 
to attorneys acting as witnesses. Rule 
4-3.7(a) provides that a lawyer shall 
not act as an advocate at a trial in 
which the lawyer is likely to be a 
necessary witness for a client. Excep- 
tions are provided for testimony 
relating to an uncontested issue!* and 
in cases where the disqualification of 
the lawyer would work a substantial 
hardship on the client.!5 The use of the 
word “trial” in this rule would appear 
to limit application of this rule to de 
novo judicial hearings and not quasi- 
judicial hearings, therefore probably 
allowing attorney testimony in quasi- 
judicial proceedings subject to other 
general limitations based on the attor- 
ney/client relationship. Again, note, 
however, that although such testimony 
may be permissible, it would not ap- 
pear to constitute “evidence” under 
National Advertising Company. 


No Evidence 

Occasionally, there is no opposition 
to a request because the governing 
body’s staff finds the request to meet 
code requirements. In such cases it 
appears certain that the request should 
be approved unless the applicant and 
staff completely ignored important 
facts. The Flcrida Supreme Court first 
addressed the issue of substantial com- 
petent evidence as applied in a land 
use context in Irvine v. Duval County 
Planning Comm’n, 495 So. 2d 167 (Fla. 
1986). Mr. Irvine applied to Duval 


{| ED NAGLE ! (EMPHASIS SUPPLIED) \ 


— STEIN 


THE FLORIDA BAR JOURNAL/MARCH 1995 45 


County for a special exception to oper- 
ate a business including the sale of 
beer and wine for consumption on the 
premises, and the application was de- 
nied. The court, agreeing with the 
dissent in the First District Court of 
Appeal decision, held that the county 
planning commission failed to carry its 
burden to demonstrate, by competent 
substantial evidence presented at a 
hearing and made part of the record, 
that the special exception requested 


by the applicant did not meet the 
statutory criteria and was in fact ad- 
verse to public interest. 

According to the dissent in the lower 
court opinion, Irvine v. Duval County 
Planning Comm’n, 466 So. 2d 357, 365 
(Fla. Ist DCA 1985), once the peti- 
tioner had demonstrated that the 
request satisfied the standards of the 
ordinance, it became the obligation of 
the commission to receive and consider 
evidence of specific facts in opposition 
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to the application.!® Yet, the commis- 
sion received no evidence, recited no 
detailed facts in its order,!7 and denied 
the application solely on the basis that 
the applicant had failed to sustain his 
burden of proof. 


Conclusion 

Substantial competent evidence for 
land use hearings may constitute a 
number of different things. Professional 
government staff opinions and plan- 
ning commission recommendations 
would appear to constitute substantial 
competent evidence unless there is no 
foundation to support that opinion. 
Comments and opinions from profes- 
sionals in the field in which they are 
testifying, whether employed by a party 
or testifying on their own behalf, would 
also appear to be sufficient unless they 
are without any factual basis. 

Lay testimony may or may not be 
considered substantial competent evi- 
dence. Mere statements of public 
support or opposition, by themselves, 
clearly would not constitute such evi- 
dence. For highly technical and 
scientific matters, the opinion of non- 
experts also would not appear to be an 
adequate basis upon which to make a 
determination. 

However, testimony from lay per- 
sons which does not require such 
technical or scientific expertise to es- 
tablish could constitute substantial 
competent evidence, although the deci- 
sions are not consistent on this issue. 
Based upon a review of the much more 
restrictive Florida Evidence Code and 
the caselaw, the better rule of law in 
quasi-judicial hearings would appear 
to be that lay testimony may be consid- 
ered substantial competent evidence. 
Where lay testimony is of such a na- 
ture to constitute substantial competent 
evidence, then the decisionmaker 
should be able to base a decision solely 
upon such evidence. However, attor- 
neys’ statements and opinions, no 
matter how competent, would not ap- 
pear to be a basis for a determination 
which must be supported by substan- 
tial competent evidence. 

Because not all evidence will “pass 
muster,” the decisionmaker in the quasi- 
judicial hearing must carefully analyze 
the nature and context of all the evi- 
dence presented, relying only on the 
evidence which would be recognized to 
be substantial competent evidence to 
make a decision. Further, those pre- 


senting evidence in such hearings need 
to evaluate whether the information 
which they present will qualify as 
substantial competent evidence. 


1 Before the authors get a number of 
letters considering the use of the phrase 
“pass muster” instead of the phrase “cut the 
mustard,” the use of the former is the more 
formal and accepted use compared to the 
latter phrase with a similar meaning. 

2 Note that the opinion in Board of County 
Comm’rs of Brevard County v. Snyder, 627 
So. 2d 469, at 474 (Fla. 1993), uses the term 
“substantial competent evidence” when cit- 
ing to DeGroot v. Sheffield, 95 So. 2d 912 
(Fla. 1957), yet the DeGroot court defines 
the term “competent substantial evidence.” 
In fact, the court specifically discussed the 
relationship between the terms “competent” 
and “substantial” stating: “In employing the 
adjective ‘competent’ to modify the word 
‘substantial? we are aware of the familiar 
rule that in administrative proceedings the 
formalities in the introduction of testimony 
common to the courts of justice are not 
strictly employed.” DeGroot 95 So. 2d at 
916. 

Later in Snyder, 627 So. 2d at 476, the 
court uses the term “competent substantial 
evidence” in the very same context it used 
“substantial competent evidence” earlier. 
This is one of only a few instances in which 
the court has apparently inadvertently trans- 
posed the two terms. See, e.g., Andrews v. 
C.B.S. Div., Maule Industries, 118 So. 2d 
206 (Fla. 1960), and American Site Seeing 
Tours, Inc. v. Bevis, 326 So. 2d 437 (Fla. 
1976). This is apparently the Supreme Court 
version of “you say ‘to-ma-to’ and I say 
‘tom-a-to; you say ‘po-ta-to’ and I say ‘pot-a- 

3 DeGroot, 95 So. 2d at 916 (emphasis 
added). 

4The court also commented that the 
witnesses opposing the permit “were no 
group of ‘Apopka Witnesses; i.e., local re- 
sidents who simply wished the facility to 
be established elsewhere.” City of Fort Laud- 
erdale v. Multidyne Medical Waste 
Management, Inc., 567 So. 2d 955, at 957- 
958 (Fla. 4th D.C.A. 1990), rev. den., 581 
So. 2d 165 (Fla. 1991). See a more complete 
discussion of City of Apopka v. Orange 
County, 299 So. 2d 657 (Fla. 4th D.C.A. 
1974), below. 

5 Zoning is largely enacted by ordinance 
for which the local government must hold 
public hearings pursuant to F.S. §125.66 for 
counties and F.S. §166.041 for municipali- 
ties. 

6 The Snyder court held that no findings 
of fact were required for a quasi-judicial 
rezoning hearing, although they “may be 
useful.” Snyder, 627 So. 2d at 476. 

7 See also Flowers Baking Co. v. City of 
Melbourne, 537 So. 2d 1040 (Fla. 5th D.C.A. 
1989), rev. den., 545 So. 2d 1366 (Fla. 1989). 

8 Conetta v. City of Sarasota, 400 So. 2d 


1051, at 1053 (Fla. 2d D.C.A. 1981). 

9A. A. Profiles, Inc. v. City of Fort Laud- 
erdale, 850 F.2d 1483 (11th Cir. 1988), cert. 
den., 490 U.S. 1020 (1989). 

10While only indirectly related to this 
issue, the court’s footnote in Town of Ponce 
Inlet v. Rancourt, 627 So. 2d 586 (Fla. 5th 
D.C.A. 1993), is worthy of comment. The 
court noted that the objections of neighbors 
were insufficient to deny zoning requests, 
but added that “(t]he agreement of neigh- 
bors should not be a sufficient or sound 
basis to allow a variance although it could 
be a consideration in a close case.” Id. at 588 
(emphasis added). This type of dicta drives 
both private and public counsel crazy as 
there is no guideline for what constitutes a 
“close” variance case. Although a practical 
approach, there was no supporting caselaw 
cited for such a consideration on variances. 
Heretofore, local decisions on variances had 
been solely a question of meeting the nar- 
row standards generally established by 
common law. See State ex rel. S. A. Lynch 
Corp. et al. v. Danner, 33 So. 2d 45 (Fla. 
1947); Conetta v. City of Sarasota, 400 So. 
2d 1051. 

11 In City of Miami v. Jervis, 139 So. 2d 
513 (Fla. 3d D.C.A. 1962), the court held 
that a quasi-judicial hearing before an ad- 
ministrative board need not adhere to the 
strict rules of evidence, but must provide a 
certain basic standard of fairness in its 
proceedings. See also Dixon v. Love, 431 
U.S. 105 (1977). 

12The dissent disagreed with the deter- 
mination that there was substantial com- 
petent evidence. It was observed that the 
record before the commission was insuffi- 
cient in that it only contained: 

“1. Statements of several property owners 
that they did not want the proposed ‘adult 
congregate living facility’ in their neighbor- 
hood; and 

“2. Expressions of concern for the safety 
of the elderly persons who would be living 
there, based on the facts that there was a 
nearby canal and that fire fighting facilities 
were allegedly inadequate.” Grefkowicz v. 
Metropolitan Dade County, 389 So. 2d at 
1043. 

13 There was no indication by the court 
that the attorneys in National Advertising 
Company v. Broward County, 491 So. 2d 
1262 (Fla. 4th D.C.A. 1986), or the others 
cited by the court, Hewitt, Coleman & 
Associates v. Lymas, 460 So. 2d 467 (Fla. 
4th D.C.A. 1984), rev. den., 471 So. 2d 43 
(Fla. 1985), and Leon Shaffer Golnick Ad- 
vertising, Inc. v. Cedar, 423 So. 2d 1015 
(Fla. 4th D.C.A. 1982), had any type of 
specialized experience, training, or educa- 
tion which might qualify the attorneys as 
experts in the fields in which they were 
“testifying.” Given the increasing number 
of attorneys with post-graduate degrees and 
significant amounts of prior employment 
experiences, it may be possible for a court 
to find comments of counsel to constitute 
substantial evidence in a situation if the 
expertise was adequately established. 

14 Rules Regulating The Florida Bar, Rule 
4-3.7(a)(1). 

15 Rules Regulating The Florida Bar, Rule 
4-3.7(a)(4). 
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16In reviewing Irvine v. Duval County 
Planning Comm’n and Snyder together, it 
appears that the standards of review for 
small zoning amendments and special per- 
mits or exceptions are now virtually 
identical. The only significant difference is 
that substantial competent evidence must 
show compliance with the comprehensive 
plan only for zoning amendments, while 
substantial competent evidence must show 
compliance with both the comprehensive 
plan and the land development code for 
special exceptions and permits. 

17 The Supreme Court in the Snyder deci- 
sion indicated that there was no requirement 
for findings of fact in a zoning hearing of 
this type. Snyder, 627 So. 2d at 476. Be- 
cause there is no apparent distinction 
between the type of quasi-judicial hearings 
addressed in the Snyder and Irvine cases, 
it is unclear whether the Snyder decision 
affected the findings requirement in special 
exception or special permit cases. 
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TAX LAW NOTES 


Overview of Proposed Conduit 
Financing Regulations 


ixty years ago in Gregory v. 

Helvering, 293 U.S. 465 

(1935), the U.S. Supreme 

Court established that, for 
federal income tax purposes, the form 
of a transaction is disregarded where 
it has “no business or corporate pur- 
pose—a mere device which [is]... a 
disguise for concealing its real charac- 
ter, and the sole object and accomplish- 
ment of which was the consummation 
of a preconceived plan .... To hold 
otherwise would be to exalt artifice 
above reality and to deprive statutory 
provision in question of all serious 
purpose.”! Although the foregoing state- 
ment by the U.S. Supreme Court 
appeared in a case that concerned a 
corporate reorganization, the substance- 
over-form analysis contained in Gre- 
gory v. Helvering has been widely 
applied in the U.S. federal income tax 
context. 

The federal income taxation of non- 
resident aliens, foreign corporations, 
and other foreign entities is an area 
particularly susceptible to formalistic 
classification of income. For example, 
interest paid by a domestic corporation 
(or an individual resident of the United 
States) to a foreign corporation (or a 
nonresident alien individual) generally 
is subject to a 30 percent withholding 
tax in the United States.2 However, the 
United States has a network of income 
tax treaties with various countries. 
Among the benefits typically accorded 
to taxpayers qualifying for the benefits 
of these tax treaties is that an interest 
payment made by a U.S. taxpayer to a 
resident of a treaty partner is subject 
to reduced withholding or no withhold- 
ing.3 As such, taxpayers from nontreaty 
countries that make loans to U.S. affili- 
ates have an incentive to interpose 
treaty country residents for the pur- 
pose of reducing the relevant withhold- 


Under the proposed 
regulations, an 
intermediary could 
be funded with 
equity from the 
parent corporation 
and then make a 
loan to the U.S. 
subsidiary 


by James H. Barrett and 
William P. Ewing 


ing rate on interest payments. While 
U.S. income tax treaties generally have 
“limitation on benefits” provisions that 
require taxpayers to be either residents 
of a treaty country or to have some 
other definite connection with the 
treaty country, these provisions vary 
in effectiveness. Moreover, even when 
the relevant limitation on benefits pro- 
vision requires some form of definite 
connection with a treaty jurisdiction, 
such treaties generally do not scrutinize 
the purpose of the treaty resident’s 
involvement. 

In addition to the benefits associated 
with the use of a treaty country inter- 
mediary, other structures using 
intermediaries can produce significant 
tax savings. For example, interest paid 
on loans made by a domestic corpora- 
tion (or a U.S. individual resident) to 
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an unrelated foreign corporation (or 
an unrelated nonresident alien indi- 
vidual) can be exempt from withholding 
on interest payments when such loans 
qualify as “portfolio debt investments.”® 
Hence, foreign taxpayers making loans 
to U.S. affiliates have an incentive to 
interpose unrelated intermediaries for 
the purpose of qualifying for this excep- 
tion. Similarly, a loan by a foreign 
subsidiary to its domestic parent is 
considered to be an investment in U.S. 
property by the subsidiary that can 
result in the recognition of income by 
the parent pursuant to the controlled 
foreign corporation rules.® As such, the 
domestic parent has an incentive to 
interpose an unrelated intermediary 
for the purpose of avoiding the applica- 
tion of such rules. 


Prior Authorities 

Recognizing the significance that the 
formalistic classification of interest pay- 
ments can have upon the withholding 
tax applicable to such interest pay- 
ments, the Internal Revenue Service 
has challenged structures on the 
grounds that, in substance, the inter- 
mediary is interposed primarily for tax 
purposes and has no real economic 
substance. 

For example, in Rev. Rul. 84-152, 
1984-2 C.B. 381, a Swiss parent owned 
all of the stock of a U.S. subsidiary. 
The Swiss parent organized a Nether- 
lands Antilles corporation. The parent 
made a loan to the Netherlands An- 
tilles subsidiary at an interest rate of 
10 percent. The Netherlands Antilles 
subsidiary shortly thereafter loaned 
the proceeds to the U.S. subsidiary at 
an interest rate of 11 percent. Due to 
the applicability of the prior United 
States-Netherlands Income Tax Con- 
vention (which did not contain a 
limitation on benefits provision) as 


supplemented by a protocol extending 
applicability of the treaty to the Neth- 
erlands Antilles, the interest payment 
from the U.S. subsidiary to the Nether- 
lands Antilles subsidiary was subject 
to no withholding. In reviewing the 
transaction, the IRS noted that the 
interest payments to the Netherlands 
Antilles subsidiary were almost identi- 
cal to the interest payments from the 
Netherlands Antilles subsidiary to the 
Swiss parent. The ruling further stated 
that the “primary purpose for involving 
[the Netherlands Antilles subsidiary] 
in the borrowing transaction was to 
attempt to obtain the benefits of the 
{tax treaty’s] interest exemption for 
interest paid in form by” the US. 
subsidiary to the Netherlands Antilles 
corporation.? The IRS concluded that 
the Netherlands Antilles subsidiary 
should be disregarded and the interest 
payments should be deemed to have 
been made directly by the U.S. subsidi- 
ary to the Swiss parent. 

In a companion ruling, Rev. Rul. 
84-153, 1984-2 C.B. 383, a U.S. parent 
obtained financing from foreign bond- 
holders. Although such obligations 
could have been structured to qualify 
as portfolio interest debt, the U.S. 
parent apparently did not wish to ad- 
here to certain requirements associated 
with such portfolio interest obligations. 
Instead, the parent organized a Neth- 
erlands Antilles subsidiary that, in 
turn, issued bonds to the offshore in- 
vestors. As in Rev. Rul. 84-152, the 
interest rate on the loan from the U.S. 
parent to the Netherlands Antilles com- 
pany was one percent higher than the 
rate on the bonds issued by the Nether- 
lands Antilles company to the offshore 
investors. Using the same analysis as 
used in Rev. Rul. 84-152, the IRS ruled 
that the Netherlands Antilles company 
“never had such dominion and control 
over [the parent’s] interest payments, 
but rather was merely a conduit for the 
passage of [the parent’s] interest pay- 
ments to the foreign bondholders.”® As 
a result, the [RS ruled that the interest 
payments did not qualify for the bene- 
fits of the prior Netherlands income tax 
treaty as extended to the Netherlands 
Antilles and that such interest would 
be subject to withholding at 30 percent 
as if it had been made directly to the 
offshore investors. 

In Rev. Rul. 87-89, 1987-2 C.B. 195, 
the IRS set forth three factual situ- 
ations that all involved a foreign 


corporation from a nontreaty country, 
its domestic affiliate, and an unrelated 
bank from a treaty jurisdiction. In each 
case, the foreign corporation either 
made a deposit with or a loan to the 
bank and the bank lent funds to the 
domestic affiliate on better terms than 
it would have made the loan without 
the deposit or loan by the foreign 
affiliate. As in Rev. Rul. 84-152 and 
Rev. Rul. 84-153, the IRS concluded 
that the bank was a mere conduit. 
Thus, in the first two situations, the 
interest payments to the bank were 
characterized as interest payments 
made by the subsidiary to its parent 
and were subject to the applicable 30 
percent withholding rate. In the third 
situation, the recharacterization of the 
loan caused the foreign affiliate to be 
deemed to have made an investment 
in U.S. property for purposes of the 
controlled foreign corporation rules. In 
reaching this conclusion, the IRS stated 
that “if the loan would not have been 
made or maintained by [the bank] on 
the same terms without the corre- 
sponding deposit in [the bank] (or a 
related person of [the bank]), the trans- 
action will be recharacterized as a 
direct loan because the deposit and 
loan are dependent transactions used 
as a device to disguise the substance 
of the transactions. Gregory v. Helver- 
ing. . . ”9 The ruling went on to state: 


[A] statutory or contractual right on the 
part of [the bank] to offset the deposit 
against the liability on the subsequent loan 
is presumptive evidence that [the bank] 
would not have made or maintained the 
loan on the same terms without the deposit. 
Even if [the bank] does not have a statutory 
or contractual right to offset the deposit 
against the debtor’s liability on the loan 
from [the bank], additional facts and cir- 
cumstances may indicate that the loan from 
{the bank] would not have been made or 
maintained on the same terms but for the 
deposit.!° 


The holding in Rev. Rul. 87-89 ex- 
tended the rationale of Rev. Rul. 84- 
152 and Rev. Rul. 153 in two important 
ways. First, the “intermediary” in Rev. 
Rul. 87-89 was wholly unrelated to the 
other parties in the transaction. Second, 
rather than stating that the intermedi- 
ary lacked the requisite “dominion and 
control” over funds because of the close 
relationship between interest payments 
in the two parts of the financing trans- 
action, the ruling recharacterized the 
deposit or loan as a device on the much 
broader grounds that the unrelated 


third party would not have made its 
loan on the same terms without such 
loan or deposit. 

In Technical Advice Memorandum 
9133004 (May 3, 1991), the IRS again 
extended the scope of the conduit fi- 
nancing doctrine. In this case, a foreign 
financing company made a capital con- 
tribution to its subsidiary. The sub- 
sidiary, which was eligible for the bene- 
fits of an income tax treaty with the 
United States, then lent an amount 
equal to the capital contribution to an 
affiliated U.S. company. Interest pay- 
ments on the loan between the domestic 
affiliate and the financing subsidiary 
almost exactly matched the dividends 
from the financing subsidiary to its 
parent. The IRS ruled that absent a 
“business purpose sufficient to over- 
come any conduit nature of the trans- 
action,” the foreign financing company 
would be deemed to have “exclusive 
control over all of its receipts, including 
both interest and dividends received 
from” the financing subsidiary. As in 
Rev. Rul. 84-152 and Rev. Rul. 84-153, 
this ruling largely relies upon the fact 
that the financing subsidiary “never 
had dominion and control over” the 
interest payments and was merely 
acting as a “conduit for the passage of 
interest payments.” 

The foregoing rulings were contro- 
versial and certain commentators 
questioned their validity. Some argued 
that when a taxpayer qualifies for 
treaty benefits under the limitation on 
benefits provision of a given treaty, the 
IRS has no authority to further restrict 
the benefits through rulings. Others 
argued that the IRS required statutory 
authorization for such rulings. In re- 
sponse, the IRS argued that its position 
was merely an extension of a basic tax 
principle, substance over form. 

The Revenue Reconciliation Act of 
1993 settled the issue of whether the 
IRS required statutory authorization 
for the conduit rulings by authorizing 
the Treasury to recharacterize “any 
multiple-party financing transaction as 
a transaction directly among two or 
more of such parties where the Secre- 
tary determines that such recharacter- 
ization is appropriate to prevent 
avoidance of any tax imposed by this 
title””!! The legislative history accom- 
panying this broad statutory language 
specifically ratified Revenue Rulings 
84-152, 84-153, 87-89, and Technical 
Advice Memorandum 9133004. The leg- 
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islative history authorized the IRS to 
promulgate Treasury Regulations that 
extend the scope of these rulings to 
prevent other conduit financing ar- 
rangements. 


Proposed Regulation 

On October 14, 1994, the IRS pro- 
posed the conduit financing regulations. 
The preamble to these regulations ex- 
pressly sets forth the IRS’ position that 
they are merely an exercise of the 
“common law substance over form prin- 
ciples as applied to conduit financing 
arrangements [that are designed to] 
complement the limitation on benefits 
provisions of income tax treaties and 
are not precluded by the inclusion of 
such provisions, just as those provi- 
sions have not overridden the 
applicability of existing anti-conduit 
rulings ... .”!2 Unlike Revenue Rul- 
ings 84-152 and 84-153 and TAM 
9133004, the regulations do not com- 
pare the similarity of the cash flows in 
the financing transactions. The cash 
flow test was rejected by the IRS on 
the grounds that it was not an accurate 
indicator of a conduit financing trans- 
action. Rather, the proposed regulations 
adopt an approach that more closely 
resembles the “but for” test applied in 
Revenue Ruling 87-89. The IRS solicits 
comments on this point. 

The proposed regulations will apply 
to any payments made in a “financing 
arrangement” after expiration of the 
30-day period immediately following 
the publication date of the final regula- 
tions in the Federal Register.!° As a 
result, current financing transactions 
could be subject to the rules contained 
in these regulations if these regula- 
tions are finalized. 

e Definition of Financing Arrangement 
and Transaction 

A “financing arrangement” is de- 
fined as two or more financing 
transactions in which one party (the 
“financing entity”) advances money or 
other property to another party (the 
“intermediate entity”) which, in turn, 
advances such money or other property 
to a third party (the “financed en- 
tity”).14 A financing arrangement can 
arise when the first advance to the 
intermediate entity precedes the second 
advance from the intermediate entity 
to the financed entity by 12 months. A 
“financing transaction” includes any 
advance of money or other property in 
exchange for: 1) debt; 2) any lease or 


license; or 3) stock (or a partnership 
or trust interest) in which the holder 
may cause a) payments to be made by 
the issuer, or b) the redemption of the 
stock (or when the redemption will 
more than likely occur).!5 It should be 
noted that the holder of stock is not 
deemed to have a right to require that 
payments are made to it merely be- 
cause it holds a controlling interest in 
the entity. Rather, the prohibited right 
must be derived from the terms of the 
issued ownership interest. On the other 
hand, a similar “control interest” ex- 
ception does not apply to redemptions 
of stock or similar equity interests. It 
should also be noted that the proposed 
regulations permit the IRS to disre- 
gard related intermediate entities for 
purposes of determining the existence 
of a financing arrangement. 

e Standards for Conduit Treatment 

The standards for determining 
whether the intermediary entity will 
be disregarded depends upon the rela- 
tionship of the parties in the financing 
arrangement. If the intermediary is 
related to either the financing or the 
financed entity (as in Revenue Rulings 
84-152 and 84-153), the intermediary 
can be disregarded for U.S. withhold- 
ing tax purposes if the intermediary’s 
participation in the arrangement 1) 
reduces the withholding tax imposed 
on the foreign parent pursuant to Code 
§881, and 2) is pursuant to a “tax 
avoidance plan.”!6 Although the con- 
duit financing rulings concerned con- 
duit arrangements involving interest 
payments, the proposed regulations ap- 
ply to rents, royalties, and any other 
payments that are subject to withhold- 
ing under Code §881. 

If the intermediary is unrelated to 
both the financing and financed entity 
(as in Revenue Ruling 87-89), the in- 
termediary will be disregarded if 1) the 
two foregoing conditions are satisfied, 
and 2) the intermediary would not 
have participated in the financing ar- 
rangement on substantially the same 
terms but for the financing entity’s 
transaction with the intermediary (such 
as the foreign parent’s deposit with the 
bank in Revenue Ruling 87-89). The 
term “related” is defined very broadly 
under the proposed regulations and 
will cover most relationships when 
there is more than 50 percent owner- 
ship or other effective control.!7 This 
“but for” condition is based upon all of 
the facts and circumstances in the 
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transaction and is presumed to exist if 
the financing entity guarantees the 
financed entity’s liability to the inter- 
mediary.!® A taxpayer may overcome 
this presumption by clear and convinc- 
ing evidence to the contrary. The 
proposed regulations define guarantee 
as any arrangement in which the fi- 
nancing entity assures, directly or 
indirectly, the payment of the financed 
entity’s obligation to the intermedi- 
ary.!9 Thus, if the bank has a right of 
set-off against the financing entity’s 
deposit in order to satisfy the outstand- 
ing loan from the bank to the financed 
entity or if such deposit is pledged as 
collateral, then such arrangements 
would constitute a “guarantee” for pur- 
poses of the proposed regulations. 

e Determination of Tax Avoidance Plan 

The proposed regulations define a 
tax avoidance plan as a plan in which 
one of the principal purposes is the 
avoidance of U.S. withholding tax based 
upon all of the facts and circumstances 
of the arrangement. A multi-party fi- 
nancing transaction may be structured 
for legitimate business purposes, but 
such transaction will be subject to the 
conduit rules so long as tax avoidance 
is one of the principal purposes for 
involving the intermediary. 

The proposed rules provide a nonex- 
clusive list of several factors to be 
considered in determining whether a 
tax avoidance plan exists. The list 
includes the following factors: 1) 
whether the participation of the inter- 
mediate entity significantly reduces 
the withholding tax that would other- 
wise apply (however, the fact that the 
intermediate entity is a resident of a 
country with a favorable U.S. tax treaty 
which significantly reduces the U.S. 
withholding tax is not sufficient by 
itself to establish the existence of a tax 
avoidance plan); 2) whether the inter- 
mediate entity would have been able 
to advance the money or other property 
to the financed entity without the cor- 
responding advance of money to it by 
the financing entity; 3) the period of 
time between a) the advance of money 
from the financing entity to the inter- 
mediate entity, and b) the subsequent 
advance by the intermediate entity to 
the financed entity;2° and 4) whether 
a related intermediary is financing a 
trade or business conducted by the 
financed entity that is connected with 
or is complementary to the trade or 
business activities conducted by the 


intermediate entity (e.g., when the in- 
termediary and the financed entity 
manufacture different components in 
the same manufacturing process).?! 

If the intermediary is related to 
either the financed or financing entity, 
there is a presumption of no tax avoid- 
ance plan if the intermediary performs 
“significant financing activities” with 
respect to the transaction.?2 In order 
to constitute significant financing ac- 
tivities, an intermediary that lends 
funds to a financed entity must, among 
other things, maintain an office and 
conduct an active day-to-day business 
in the country in which it is organized. 
A second less significant presumption 
arises if the financing entity is unre- 
lated to both the intermediate entity 
and the financed entity, and the inter- 
mediate entity is actively engaged in 
certain substantial trades or busi- 
nesses.23 

One of the more complex issues that 
will arise under the conduit financing 
regulations is the case in which the 
intermediary is a bank that holds de- 
posits from and has other banking 
relationships with the financing entity. 
If the intermediary bank makes a loan 
to a financed entity and the withhold- 
ing tax paid on interest under the loan 
is less than it would have been on an 
interest payment to the financing en- 
tity, the existence of a tax avoidance 
plan may depend upon an analysis of 
the terms of the loan and whether the 
financing entity’s deposits with the 
bank exceed its working capital re- 
quirements.?4 
e Determination of Tax Liability and 
Additional Reporting Requirements 

If the intermediate entity is disre- 
garded under the proposed regulations, 
all or a portion of each payment made 
by the financed entity is treated as 
having been made directly to the fi- 
nancing entity.25 The recharacterized 
portion is based upon the ratio of: 1) 
the average principal amount of the 
transaction between the intermediate 
entity and the financing entity, to 2) 
the average principal amount of the 
transaction between the financed en- 
tity and the intermediate entity, for 
the period to which the payment re- 
lates. The proposed regulations also 
require that the financed entity comply 
with additional reporting and re- 
cord keeping obligations.?® 
e Scope of Proposed Regulations 

In addition to financing transactions 


structured to take advantage of tax 
treaty benefits, the proposed regula- 
tions also apply to back-to-back loans 
structured to take advantage of the 
portfolio interest exemption. Under the 
proposed regulations, the intermediary 
would be disregarded if there is a tax 
avoidance plan and the “but for” condi- 
tion is satisfied. 

The proposed regulations do not ap- 
ply to ordinary equity investments. 
Thus, under the proposed regulations, 
an intermediary could be funded with 
equity from the parent corporation and 
the intermediary could then make a 
loan to the U.S. subsidiary. As such, 
the proposed regulations do not cover 
the structure described in TAM 
9133004. Nonetheless, the preamble 
to the proposed regulations states that 
the IRS will continue to monitor con- 
duit arrangements using stock. Lastly, 
the proposed regulations do not ad- 
dress cases in which a foreign entity 
is interposed between a foreign sub- 
sidiary (lender) and its domestic parent 
(borrower) for the purpose of avoiding 
the controlled foreign corporation rules 
on investments in U.S. property by 
controlled foreign corporations. How- 
ever, regulations addressing this matter 
are likely to be proposed in the near 
future.270 
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ENVIRONMENTAL & LAND USE LAW 


Brokers Encouraged to Disclose 
Environmental Conditions Materially 
Affecting the Value of Residential Property 


he professional liability of 

real estate brokers is an 

evolving area of law, with 

the duties of real estate 
brokers vastly expanding.! Brokers 
must use reasonable care in light of 
their superior learning and experience 
in marketing property, and any special 
skills, knowledge, or training they may 
personally have. Brokers must know 
the property they market, since they 
might be held liable for not disclosing 
things affecting the value of at least 
residential property. The EPA and 
legislatures have reacted accordingly, 
with the EPA and approximately 25 
states having imposed on sellers man- 
dated property condition disclosure 
requirements. 

Property value is affected by numer- 
ous physical and nonphysical factors,” 
which brokers may have to disclose to 
potential purchasers by statute or case- 
law. The prevailing view is that haz- 
ardous substances and other forms of 
contamination reduce the market value 
of real property because of such things 
as the cost to cure, increased risk, 
financing problems, and stigma.* With 
an unprecedented amount of litigation 
involving liability for cleanup of haz- 
ardous waste and other contaminated 
sites, brokers and other third parties 
may be prime targets in litigation 
brought by disgruntled purchasers of 
property burdened by environmental 
problems or restrictions, particularly 
if the broker is required to disclose all 
known facts materially affecting the 
value of the property. 


Relationship With 
Purchaser/Tenant 

Florida law was recently amended 
to clarify the agency categories be- 
tween broker, seller, and buyer, and 
provides for when the agency disclo- 
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Brokers who adopt 
a practice of 
disclosing all 
material facts 
“whenever 
elementary fair 
conduct demands it” 
will minimize 
claims for 
nondisclosure 


by Daniel J. Gibby 


sure must be made.® F.S. §475.01(1), 
effective October 1, 1994, defines the 
following forms of agency relationship: 

“Single agent” means a broker who 
represents, as a fiduciary,® either the 
buyer or seller but not both in the 
same transaction.’ 

“Disclosed dual agent” means a bro- 
ker who works as an agent for both the 
buyer and seller. The broker must 
obtain the informed consent in writing 
of all parties to the transaction to be a 
disclosed dual agent. The disclosed 
dual agent has all the duties of a 
fiduciary except full disclosure between 
the buyer and seller.9 

“Transaction broker” means a broker 
who facilitates a brokerage transaction 
between a buyer and a seller. The 
transaction broker does not affirma- 
tively represent either the buyer or 
seller as an agent, and no fiduciary 
duties exist except for the duty of 
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accounting and the duty to use skill, 
care, and diligence. However, the trans- 
action broker shall treat the buyer and 
seller with honesty and fairness and 
shall disclose all known facts materi- 
ally affecting the value of the property 
in residential transactions to both the 
buyer and seller. The broker’s role as 
a transaction broker must be fully 
disclosed in writing to the buyer and 
seller. 

There are significantly different le- 
gal and ethical obligations owed by a 
sole buyer’s agent or sole seller’s agent 
to the seller and buyer of real property. 
Each party should determine with coun- 
sel which agency relationship is best 
for the particular transaction. 

Section 61J2-10.036 of the Florida 
Administrative Code explicitly requires 
the seller’s agent!° and the transaction 
broker to disclose all known facts mate- 
rially affecting the value of the property 
which are not known to, or readily 
observable by, the parties in a residen- 
tial transaction.!! An injured buyer 
might argue that this “readily observ- 
able” standard requires that the broker 
disclose information that the broker 
“should have known,” which might 
indirectly require the broker to conduct 
a reasonable, diligent inspection of the 
property.!2 Additionally, the Code of 
Ethics and Standards of Practice of the 
National Association of Realtors, ef- 
fective January 1, 1994, which can 
serve as rebuttable evidence of the 
standard of conduct, requires realtors 
to discover and disclose adverse factors 
reasonably apparent to someone with 
their expertise,!>5 and to avoid “exag- 
geration, misrepresentation, or 
concealment of pertinent facts.” Alter- 
natively, the broker would argue that 
this law only requires disclosure of 
known latent defects, since most ad- 
verse factors could be discovered 
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through a buyer’s due diligence. 

It is likely that at least this mini- 
mum duty would be imposed on a 
buyer’s agent in a residential and com- 
mercial context based upon agency laws 
and fiduciary duties. The disclosure 
obligation for the disclosed dual agent 
is more difficult, however, since the 
broad fiduciary duties owed to both 
buyer and seller do not include “full 
disclosure,” and the agent is prohibited 
from representing the interests of one 
party. One can argue that since this 
duty is imposed on a transaction bro- 
ker, who is not an agent or fiduciary 
to either party, then it should similarly 
apply to a disclosed dual agent. A seller 
can also be liable for a broker’s viola- 
tions of these provisions.!4 


Disclosure Regarding Lead 

The EPA has numerous disclosure 
pamphlets regarding the hazards asso- 
ciated with both commercial and 
residential properties. Sellers of resi- 
dential property have been required to 
disclose the risks associated with ra- 
don gas for a number of years now, and 
will soon be required to disclose infor- 
mation regarding lead. Recognizing “the 
silent disease” nature of lead poisoning 
which affects virtually every system of 
the body, as required by §1018 of the 
Residential Lead-Based Paint Hazard 
Reduction Act of 1992, the Environ- 
mental Protection Agency and the 
Department of Housing and Urban 
Development jointly have published 
on November 2, 1994, a proposed rule 
which should be effective no earlier 
than one year after promulgation of the 
final rule, requiring disclosure of cer- 
tain information by persons selling or 
leasing most residential housing built 
prior to 1978 that may contain lead- 
based paint or hazards.!5 Through pro- 
scribed warnings, disclosures, and 
acknowledgments, the purpose of the 
rule is to ensure that families are 
aware of the existence of lead-based 
paint hazards and ways to avoid such 
exposure before they become obligated 
to purchase or lease.!® A real estate 
agent, on behalf of the seller or lessor, 
will be required to ensure compliance 
with this law, and violators may be 
subject to civil and criminal penalties 
and potential triple damages in private 
civil suits.!7 


Broker Disclosure 
Most brokers are required either 


through statute, caselaw, or other re- 
quirement to disclose all known facts 
materially affecting the value of real 
property in at least residential transac- 
tions. Because the law more generously 
protects the innocent residential home 
buyer for public policy reasons, the risk 
to the residential broker could be 
greater than to the commercial broker 
in many contexts.!8 And although 
caveat emptor (“buyer beware”) is the 
general rule in Florida for sales of 
commercial property,!9 brokers must 
treat potential buyers honestly and 
fairly.2° 


Fraudulent Misrepresentation 

A fraudulent misrepresentation oc- 
curs when a broker makes an active 
misstatement designed to conceal 
material defects in the property for 
sale, or knowingly disclosing inaccu- 
rate information. The elements include 
1) the misrepresentation of a material 
fact; 2) the defendants knew the falsity 
of the representation; 3) the defen- 
dants made the representation 
intending that the plaintiffs would rely 
on it; and 4) the plaintiffs relied on it.24 
Real estate brokers are liable for inten- 
tionally withholding, suppressing, 
preventing others from acquiring, or 
failing to disclose a material fact when 
it causes pecuniary loss to others. 

In Piccuirro v. Gaitenby, 20 Mass. 
App. Ct. 286, 480 N.E. 2d 30 (Mass. 
App. Ct. 1985), the purchasers sued the 
real estate seller/broker, who was also 
a member of the town board of health 
and who had sold them property, for 
damages arising from soil conditions 
which did not support an adequate 
septic system. The town board of health 
was responsible for ensuring compli- 
ance with the state sanitary code when 
residences were constructed on unde- 
veloped lots. The seller/broker twice 
informed purchasers “not to worry” 
about the required percolation test. 
The sewage disposal system later failed 
with water bubbling up out of the 
ground near the leaching field, and the 
purchaser’s cellar filled with eight to 
nine inches of water. The court held 
that the seller/broker’s acts were un- 
fair or deceptive and his dealings with 
the purchaser were willful. The seller/ 
broker knew of his conflict of interest 
and knew that his financial interest 
as a broker would be enhanced by 
favorable action by the board of health. 

While the general rule requires bro- 


kers to disclose only currently known 
facts, brokers can also be liable for 
nondisclosure of a material fact that 
was merely accessible or knowable to 
the brokers. Additionally, when the 
seller, or the seller’s agent, makes 
affirmative representations about the 
condition of commercial or residential 
property, an “as is” clause would not 
relieve the seller or the agent from the 
duty to investigate the representations 
and disclose to the potential buyer the 
results of that investigation.22 

In Roberts v. Estate of Carl Bar- 
bagallo, 366 Pa. Super. 559, 531 A.2d 
1125 (Pa. Super. 1987), the real estate 
agent was liable for fraudulent con- 
cealment because the agent’s knowl- 
edge of urea-formaldehyde foam insu- 
lation was information material to real 
estate action in light of federal ban, 
local guideline, and Board of Realtors’ 
notice and recommendation regarding 
disclosure of potential health hazards 
at the time the property was sold. 

In U.S. Home Corp. v. Metro Property 
and Liability Ins. Co., 516 So. 2d 3 
(Fla. 2d DCA 1987), purchasers of a 
home sued the builder after cracks 
developed in their home and pool. Prior 
to closing, the developer repaired cer- 
tain cracks without notice to the 
purchasers and, the day prior to clos- 
ing, the developer informed the 
purchasers that depressions forming 
in the yard were “just a little washing 
away.” The court stated what may be 
a latent defect to the average person 
may become a patent defect in the eyes 
of a person possessing superior knowl- 
edge. The record of this case reflects 
facts and circumstances that a devel- 
oper possessing the knowledge and 
experience of U.S. Home knew that one 
or more material defects existed in this 
home prior to closing and that such 
defects were concealed from the buyer 
by nondisclosure. 


Negligent Misrepresentation 

A seller and its agent will be liable 
for damages caused by a party’s justifi- 
able reliance upon the agent’s false 
information, if the agent fails to exer- 
cise reasonable care or competence in 
obtaining or communicating the infor- 
mation.23 To prove negligent misrepre- 
sentation, it must be shown that 1) 
there was a misrepresentation of 
material fact; 2) the representor either 
knew of the misrepresentation, made 
the misrepresentation without knowl- 
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edge of its truth or falsity, or should 
have known the representation was 
false; 3) the representor intended to 
induce another to act on the misrepre- 
sentation; and 4) injury resulted to a 
party acting in justifiable reliance upon 
the misrepresentation.”4 This does not 
impose on agents any separate require- 
ment to make a general inspection of 
all aspects and attributes of the prop- 
erty; rather, either representations to 
or questions posed by the buyer trigger 
the duty, possibly obligating the agent 
to investigate to ensure that informa- 
tion which is disclosed is correct, and 
that which is undisclosed is not 
material, if the buyer is relying on the 
same. 

In Strawn v. Canuso, 271 N.J. Su- 
per. 88, 638 A.2d 141 (NJ. Super. 
1994), appeal granted, Incollingo v. 
Canuso, 137 N.J. 303, 645 A.2d 134 
(N.J. June 8, 1994), a recent New 
Jersey case on appeal, plaintiffs al- 
leged that the market value of their 
homes was diminished at the time of 
purchase due to their close proximity 
to a closed toxic waste landfill. A bro- 
chure for the development stated that 
it was a continuation of a 600-acre 
development of “large gracious homes 
in harmony with the gently rolling, 
wooded terrain .... The sense of 
tranquility, of unity, of harmony with 
nature transcends the desire to suc- 
ceed.” 

The EPA recommended that the area 
not be developed for residences since 
it posed an indeterminate public health 
hazard. The New Jersey Real Estate 
Commission stated its requirements of 
full disclosure by selling brokers, 
expressing that because of the poten- 
tial effects on health and the impact 
on the value of the property, location 
of property near a hazardous waste site 
should be disclosed to potential buyers. 
The court held that the developer- 
seller of residential housing and their 
agents have a duty to disclose the 
existence of off-site conditions which 
are unknown to the buyers, are known 
or should have been known to the seller 
and/or its broker, and based on reason- 
able foreseeability, might materially 
affect the value or the desirability of 
the property in the transaction. 

In Grube v. Dawn, 173 Wis.2d 30, 
496 N.W. 2d 106 (Wis. App. 1992), rev. 
denied, Grube v. Secura, Inc., 497 N.W. 
2d 130 (Wis. 1993), purchasers of farm 
buildings sued the real estate broker, 


There is also 
precedent for 
holding a broker 
liable for negligently 
misrepresenting a 
fact about which the 
broker did not 
know, but should 
have known 


the seller, and the seller’s liability 
insurer for failure to discover and dis- 
close gasoline contamination resulting 
from an underground tank. The broker 
made misrepresentations of fact by 
stating that the property would be 
suitable for business, residential, rec- 
reation, and family purposes. 

The court stated that there frequently 
exists a gray line between “caveat 
emptor,” and negligent misrepresenta- 
tion and other defenses. It held that 
the “as is” clause in the purchase 
contract did not relieve the broker from 
liability for positive misrepresentations, 
but did excuse the vendor from liability 
for misrepresentation by nondisclosure 
of the vendor or broker. Additionally, 
the broker violated statutory duties 
upon a broker to conduct a reasonably 
competent and diligent investigation 
to determine the existence of material 
facts adverse to the transaction. 

In Sheehy v. Lipton Industries, Inc., 
24 Mass. App. Ct. 188, 507 N.E. 2d 781 
(Mass. App. Ct.), rev. denied, 400 Mass. 
1103, 509 N.E. 2d 1202 (Mass. 1987), 
a purchaser of land that was subse- 
quently determined to contain hazard- 
ous waste materials, sued the seller 
and its real estate broker. The court 
held that genuine issues of material 
fact existed as to misrepresentation 
and consumer protection claims against 
both defendants. The court held that 
the answer of seller’s broker—“Don’t 
worry about it’—made in direct re- 
sponse to a question by the purchaser 
about the possible presence of hazard- 
ous material on the property cannot 
be held, as matter of law, to be incom- 
prehensibly ambiguous or mere seller’s 
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talk. The court noted that the pur- 
chaser was an experienced business- 
man who had the benefit of legal 
counsel before he signed the purchase 
and sale agreement, the presence of the 
“as is” provision in the agreement, the 
plaintiff inspected the premises and 
was satisfied, and these facts go to the 
evidentiary value on the questions of 
knowledge and reliance by the plain- 
tiff. It concluded these issues are best 
considered in light of a full trial record 
with the benefit of findings of fact and 
conclusions of law by the judge who 
hears the case.5 

There is also precedent for holding a 
broker liable for negligently misrepre- 
senting a fact about which the broker 
did not know, but should have known. 
The broker in Johnson v. Geer Real 
Estate Co., 239 Kan. 324, 720 P.2d 660 
(Kan. 1986),26 was found liable for 
stating that the house was on the city 
sewer when it was not. The sellers 
were themselves entirely unaware of 
the sewer and held blameless. But, 
because there were indications of a 
septic tank that the trained broker 
should have detected, the court af- 
firmed that the failure to discover the 
septic tank’s presence was a breach of 
the broker’s duty to the buyer to dis- 
close material facts that the broker 
should have 


Innocent Misrepresentation 
(Strict Liability 

Courts from several jurisdictions 
have eliminated the requirement that 
the plaintiff prove intentional decep- 
tion or negligence, holding that the 
innocent misrepresentation cause of 
action recognized by §552C of the Res- 
tatement (Second) of Torts applies to 
real estate brokers.28 In Florida, mis- 
representation of material facts, even 
though innocently made, acted upon 
by another party to his or her detri- 
ment, constitutes a sufficient ground 
for contract rescission and cancellation 
in equity.29 Some courts also interpret 
their states’ consumer protection acts 
and real estate licensing status as 
providing buyers with a statutory rem- 
edy for innocent misrepresentation by 
a real estate broker, which could be 
extended to include the recognition of 
environmental hazards.®° The critical 
element under a consumer protection 
act is the buyer’s proof of detrimental 
reliance on the broker’s erroneous mis- 
representation, which does not require 


| 


proof of a broker’s intent to deceive. 


Negligence (Failure to Detect 
and Disclose Contamination) 

In the seminal California case, Eas- 
ton v. Strassburger, 152 Cal. App. 3d 
90, 199 Cal. Rptr. 383 (Cal. App. 1 Dist. 
1984), the brokers listed a home built 
on fill that had not been properly 
engineered and compacted. Purchasers 
sued the seller and broker when a 
massive earth movement reduced the 
value of the property shortly after 
purchase. The broker knew that the 
house was built on fill, that settlement 
and erosion problems were common on 
those sites, and that the uneven floor 
of the house was a red flag indicating 
soil problems. Although the sellers 
failed to tell the brokers about past 
landslides or about subsequent reme- 
dial action that they had taken, several 
times before the sale, the brokers’ 
agents inspected the property and the 
court found evidence that they should 
have been aware of potential soil 
problems. 

The court held that a broker who 
lists residential property for sale must 
conduct a reasonably competent and 
diligent inspection and disclose to pro- 
spective purchasers all facts materially 
affecting the value or desirability of the 
property that such an investigation 
would reveal. Inspections must be thor- 
ough enough to reveal not only manifest 
defects, but also those facts that are 
“reasonably discoverable,’ based upon 
community standards. The court obser- 
ved that, because purchasers rely on 
brokers to protect their interests, limit- 
ing the brokers’ duty to disclosing only 
defects the brokers already know would 
“provide a disincentive” to making a 
diligent inspection and discovering all 
defects. Thus, the broker “would be 
shielded by his ignorance of that which 
he holds himself out to know.” The 
court stressed that such a holding 
would “reward both the unskilled bro- 
ker for his own incompetence,’ and the 
unscrupulous broker at the expense of 
those who justifiably rely on his or her 
advice. 

The court does not imply that bro- 
kers are subject to strict liability, 
automatically holding brokers liable 
to buyers every time the property sold 
proves to be polluted. The negligence 
standard only renders brokers liable 
for damages that their breach of duty 
proximately caused. Brokers can also 


All brokers should 
treat potential 
buyers honestly and 
fairly, qualify 
opinions, and never 
make misleading, 
incorrect, or 
unsubstantiated 


statements 


seek indemnity from the sellers, and 
may mitigate their liability by demon- 
strating that the buyer is comparatively 
or contributorily negligent, showing 
that the buyers failed to take steps to 
protect themselves. If the defect is 
obvious to all parties, then the buyer 
may be charged with having had no- 
tice, thus negating the broker’s duty 
to disclose. In Easton, the court al- 
lowed the broker to receive partial 
indemnity from the seller, and found 
the buyer five percent negligent as 
well. 

New Mexico and Utah have explic- 
itly adopted Easton in holding that the 
real estate broker’s duty to potential 
purchasers is to conduct a reasonable, 
diligent inspection of property for the 
benefit of buyers and to disclose any 
material facts which such inspection 
would uncover.*! Opponents of this 
decision argue that real estate brokers 
do not have the required expertise to 
conduct the kinds of investigations that 
the court had in mind and stating that 
they are experts in marketing, bring- 
ing together buyers and sellers, and 
real estate conveyancing, not soil sci- 
ence, structural engineering, and 
chemistry. It is really a state-by-state 
public policy issue, since those not 
knowledgeable or incapable of satisfy- 
ing minimum requirements would 
simply have to obtain the requisite 
knowledge through education or asso- 
ciating with other professionals. 


Conclusion 

It is generally settled under Florida 
law that sellers’ agents, dual agents, 
and transaction brokers have a duty 


to disclose to the buyer and seller all 
known facts materially affecting the 
value of residential property. A buyer’s 
agent would obviously have such an 
obligation to the potential buyer. It is 
unclear, however, to what extent a 
broker would have to inspect the prop- 
erty to fulfill these disclosure obli- 
gations. Irrespective of any legal re- 
quirement, brokers who adopt a 
practice of disclosing all material facts 
“whenever elementary fair conduct de- 
mands it” will minimize claims for 
nondisclosure. 

Regardless of the agency relation- 
ship, which should be memorialized in 
writing early in the transaction, all 
brokers should treat potential buyers 
honestly and fairly, qualify opinions, 
and never make misleading, incorrect, 
or unsubstantiated statements. “Mere 
seller’s talk.” as opposed to a properly 
disclaimed personal opinion or predic- 
tion, may be actionable. Brokers should 
also not give advice outside their area 
of expertise, and should refer potential 
buyers to other qualified professionals 
in assessing the property. In addition, 
brokers should keep abreast of current 
issues and technologies consistent with 
their legal, ethical, and licensing re- 
quirement to remain informed on 
matters affecting real estate. Brokers 
are encouraged to continue to lobby 
federal and state legislatures to pro- 
vide some “safe harbors” similar to the 
required warnings and disclosures re- 
garding lead-based paint hazards; 
however, until then, they should use 
the utmost due care and consult their 
legal counsel and real estate regula- 
tory agencies for guidance.0 


i See generally J. Bruce Ehrenhaft, 
Caught in the Web: As Hazardous Waste 
Liability Expands, “Second Parties” Face 
Liability in Association with Contaminated 
Realty, 63 Fria. B.J. 21-27 (April 1989); 
Sarah Waldstein, A Toxic Nightmare on 
Elm Street: Negligence and the Real Estate 
Broker’s Duty in Selling Previously Con- 
taminated Residential Property, 15 ENvt.. 
Arr. 547, at 547-591 (1988); Joanna L. 
Guilfoy, Home Not-So-Sweet Home: Real 
Estate Broker Liability in the Sale of Previ- 
ously Contaminated Residential Property: 
Has Broker Liability Gone Too Far?, 21 
Rutcers L.J. 111 (1989); Note, Imposing 
Tort Liability on Real Estate Brokers Selling 
Defective Housing, 99 Harv. L. Rev. 1861 
(1986); Robert M. Morgan, The Expansion 
of the Common Law Duty of Disclosure in 
Real Estate Transactions: It’s Not Just for 
Sellers Anymore, 68 Fia. B.J. 28-35 (Feb. 
1994), (hereinafter Morgan); Sheldon Wini- 
cour, Clearing the Air on Radon Testing: 
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The Duty of Real Estate Brokers to Protect 
Prospective Home Buyers, 15 ForDHAM URB. 
L.J. (1986/1987); Jeff Civins and Guy S. 
Lipe, Environmental Problems and Broker 
Liability, 3 Nat. Resources & Envt 17 
(1988); Elizabeth A. Dalberth, Unfair and 
Deceptive Acts and Practices in Real Estate 
Transactions: The Duty to Disclose Off-Site 
Environmental Hazards, 97 Dick. L. Rev. 
153 (1992); Jerry T. Ferguson and George 
R. Gray, Liability of Brokers and Other 
Parties, 19 Reat Est. LJ. 218 (1993); 
NatTIONAL ASSOCIATION OF REALTORS, LEGAL 
LiabiLity Series, From Buyer BewarE TO Bro- 
KER Care (1988). 


2For example, many nonphysical/ 
emotional defects must be disclosed if 
“material” to a purchaser, such as when the 
property is the site of a multiple murder, 
suicide or other felony, or is haunted. See 
Morgan, supra note 1, at 31. On the other 
hand, that a home that was owned or 
occupied by an individual with AIDS or 
HIV-infected issues has been deemed im- 
material. Fra. Star. §689.25 (1993); see 
also §III regarding proposed requirements 
for disclosure of information concerning lead- 
based paint in housing. 

3 See Taxing Toxic Land: Contaminated 
Property Is Worth Less, But What Happens 
to the Assessment?, Business Law Topay, at 
46 (July/Aug. 1993); Daniel J. Gibby, Be- 
ware: Environmental Hazards Can Destroy 
Property Value, Fia. Reau Est. J. 8 (July 
16-31, 1993) (residential property can 
equally be burdened by such things as 
underground storage and septic tanks, wells, 
odors, contaminated sheens, dumping, elec- 
trical equipment containing polychlorinated 
biphenyl, protruding pipes or vents, radon, 
asbestos, lead, poor indoor air quality, for- 
maldehyde, noise pollution, incorrectly 
discarded toxic household products, and 
proximity to commercial or industrial prop- 
erties); State Department of Transportation 
v. Finkelstein, 629 So. 2d 932 (Fla. 4th 
D.C.A. 1993), reh’g den. and question certi- 
fied, Feb. 8, 1994 (all facts and circumstances 
which bear a reasonable relationship to and 
have an effect upon the value of the prop- 
erty in the mind of a buyer are relevant to 
the valuation process); Adams v. Star En- 
ter., 851 F. Supp. 770 (E.D. Va. 1994) 
(owners of uncontaminated property near 
an oil spill site are not entitled to stigma 
damages resulting from fear of future con- 
tamination and the purported diminution 
in property values as a result of that fear 
in the minds of the buying public); DeSario 
v. Industrial Excess Landfill Inc., Ohio 
CtCmPls. No. 89-570 (Dec. 6, 1994) ($6.7 
million awarded to 1,713 owners of noncon- 
taminated property in “stigma damages” 
based solely on proximity to a hazardous 
waste site). 

* Other third parties could include clos- 
ing agents, contractors/developers, consult- 
ants, and fiduciaries. See generally supra 
note 1. Additionally, a “salesperson,” who 
is a person performing any act specified in 
the definition of “broker,” but who performs 
such act under the direction, control, or 
management of another person, or a “broker- 
salesperson,” who is a person who is quali- 
fied to be issued a license as a broker but 


who operates as a salesperson in the employ 
of another, both as defined under Fia. Stat. 
§475.01(1)G) (Supp. 1994), could be liable 
for these obligations imposed on a broker. 

5The Florida Real Estate Commission 
requires, on prescribed forms, disclosure to 
the party for whom the licensee is an agent 
at or before the time an agreement for 
representation is entered into, and if not 
an agent, then at the time of the first 
substantive contact. FLa. ApMin. Cope §61J2- 
10.036 (Supp. 1994). A broker violating this 
provision may be subject to discipline. Fa. 
Star. §475.25(1)(q) (Supp. 1994). 

6 The duties of the broker as a fiduciary 
include “loyalty, confidentiality, obedience, 
full disclosure, and accounting and the duty 
to use skill, care, and diligence.” Fa. Siar. 
§475.01(1)(i) (Supp. 1994). Additionally, un- 
der §475.17, a broker must be “honest, 
truthful, trustworthy, and of good charac- 
ter; and have a good reputation for fair 
dealing.” Under §475.25(1), a broker’s li- 
cense may be suspended for a period not 
exceeding 10 years, and may be subject to 
an administrative fine not to exceed $1,000 
for each count if the broker has, among 
other things, been guilty of fraud, misrepre- 
sentation, concealment, false promises, 
dishonest dealing or breach of trust. 

7 Fia. ApMIN. Cope §61J32-10.036 contains 
separate disclosure requirements for sellers’ 
agents and buyers’ agents. Although both 
agents have obligations to disclose to poten- 
tial buyers known facts materially affecting 
the value of at least residential property, a 
buyer’s agent owes the potential buyer a 
much higher duty under agency law. 

8 Certain other states prohibit this dual 
representation by statute. 

example, Fira. Apmin. Cope §61J2- 
10.036, Agency Disclosure, provides that 
unless otherwise instructed in writing by 
the appropriate party, a broker may not 
disclose that a seller will accept less than 
the asking price or a buyer will pay more 
than the price submitted in a written offer; 
the motivation of any party in selling, 
buying, or leasing; or that a party will agree 
to financing terms other than those offered. 
Prudent brokers, however, should be sensi- 
tive to similar issues and not limit their 
nondisclosures to these explicit prohibitions, 
while still fulfilling other fiduciary obliga- 
tions. 

If a broker perceives an irrevocable con- 
flict of interest, which may be the case with 
marketing a Superfund site, although not 
addressed in the rules, the broker should 
not accept such agency representation. The 
prudent broker would be advised to consider 
the attorney professional ethics rules which 
provide that “a lawyer shall not represent 
a client if the lawyer’s exercise of independ- 
ent professional judgment in the represen- 
tation of that client may be materially 
limited by the lawyer’s responsibilities to 
another client.” 

The inquiry is whether there are things 
that the attorney would do differently if he 
or she only represented one client as op- 
posed to multiple clients. If the attorney 
reasonably believes that his or her repre- 
sentation of one client will not be adversely 
affected by the representation of another, 
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the attorney must ensure that there has 
been full disclosure of the possible effects 
of such representations on the exercise of 
the attorney’s independent professional judg- 
ment on behalf of each client. At a minimum, 
this requires the attorney to disclose the 
types of things which the attorney would 
do differently or would possibly do differ- 
ently if the attorney represented only one 
of the clients as opposed to both clients. See 
Rules Regulating The Florida Bar, Rules of 
Professional Conduct, Rule 4-1.7 to 4.1.11 
(1994). 

10 This adopts the holding in the seminal 
Florida case which held that where the 
seller of a new or used home knows of facts 
materially affecting the value of the prop- 
erty which are not readily observable and 
are not known to the buyer, the seller (and, 
therefore, the broker as a seller’s agent) is 
under a duty to disclose them to the buyer. 
Johnson v. Davis, 480 So. 2d 625 (Fla. 
1985). 

11 Although this “materiality” is not de- 
fined in Ch. 475 or the rules implementing 
these new agency provisions, brokers are 
encouraged to follow at least the minimum 
materiality standards set forth in caselaw. 
See Johnson v. Davis, 480 So. 2d 625 (Fla. 
1985) (a fact is material when, if the repre- 
sentation had not been made, the contract 
or transaction would not have been entered 
into. The law appears to be working toward 
the ultimate conclusion that full disclosure 
of all material facts must be made whenever 
elementary fair conduct demands it). 

12 See infra note 31 and accompanying 
text. 

13This knowledge presumption is based 
on an evolving community standard. Given 
the national emphasis on protection and 
cleanup of the environment, and the vast 
potential liability associated therewith, bro- 
kers would be hard pressed to argue that 
these general principles were beyond their 
expertise and disclosure obligation. Real- 
tors shall not undertake to provide 
specialized professional services concerning 
a type of property or service that is outside 
their field of competence unless they engage 
the assistance of one who is competent on 
such types of property or service, or unless 
the facts are fully disclosed to the client. 

Parties should refer to the Standards of 
Practice of the National Association as to 
the degree of competence that a client has 
a right to expect the realtor to possess. 
Realtors shall also not engage in activities 
that constitute the unauthorized practice 
of law and shall recommend that legal 
counsel be obtained when the interest of 
any party to the transaction requires it. 

14 The general rule is that a principal is 
liable to innocent third parties for the 
frauds, deceits, concealments; misrep- 
resentations, torts, negligence, and other 
malfeasances or misfeasances of the princi- 
pal’s agent (the broker), committed in the 
course of employment, although the princi- 
pal did not authorize, justify, or participate 
in, or know of such misconduct to the 
exclusion or detriment of the other. 

15 Lead; Proposed Requirements for Dis- 
closure of Information Concerning Lead- 
Based Paint in Housing, 59 Fed. Reg. 54984 


(1994) (to be codified at 24 C.F.R. §38, 40 
C.F.R. §745). 


16 Jd. The seller or lessor must provide 
any lead hazard evaluation reports avail- 
able and, unless waived or modified, 
purchasers must be given 10 calendar days 
in which to conduct an inspection for lead- 
based paint (which is defined very broadly) 
before being bound by a sales contract. It 
is estimated that about 57 million homes, 
or 75 percent of those built before 1978, 
may contain lead-based paint. 

17 Td. EPA and HUD propose to impose 
an affirmative obligation on agents to ad- 
vise the seller of the provisions of the rule, 
including the seller’s obligation to inform 
the agent of lead-based paint or hazards. 
The proposed rule states that in some 
states, if a “real estate agent” were to fail 
to ensure compliance with the requirements 
of the rule making, the broker would as- 
sume liability for that failure, just as if the 
broker had performed all agent duties them- 
selves. In other states, the real estate agent 
is considered an independent contractor 
rather than an employee of the broker, and 
the agent, rather than the broker, is held 
liable for negligence under common law. 

18 Congress’ view is expressed in the Con- 
ference Committee’s statement that those 
engaged in commercial real estate transac- 
tions should be held to a higher standard 
of due diligence than those who are engaged 
in private residential transactions. 99th 
Cong., 2d Sess. While an “as is” clause is 
not a complete bar to these causes of action, 
it puts the burden upon a buyer to deter- 
mine the condition of the property. This, 
with nothing more, should protect a seller 
of commercial property and his or her agent 
from claims premised upon nondisclosure. 
It is doubtful that a contract waiving these 
buyer protection provisions would be en- 
forceable. 

19 Most courts in Florida have refused to 
extend the rationale of Johnson to the sale 
of commercial real estate. See The Haskell 
Co. v. Lane Co., Ltd., 612 So. 2d 669 (Fla. 
ist D.C.A. 1993), rev. dismissed, Service 
Merchandise Co., Inc. v. Lane Co., Ltd., 620 
So. 2d 762 (Fla. 1993) (where the seller of 
commercial property had negligently failed 
either to disclose that the roof drainage 
system was inadequate, or to repair it, the 
seller had no duty upon which a claim for 
negligence could be founded); Futura Realty 
v. Lone Star Building Centers (Eastern), 
Inc., 578 So. 2d 363 (Fla. 3d D.C.A.), rev. 
denied, 591 So. 2d 181 (Fla. 1991) (no cause 
of action by an owner of a commercial parcel 
who claimed that the property’s prior owner 
committed fraud by failing to disclose cer- 
tain pollution problems); Mostoufi v. Presto 
Food Stores, Inc., 618 So. 2d 1372 (Fla. 2d 
D.C.A.), rev. denied, 626 So. 2d 207 (Fla. 
1993); Green Acres, Inc. v. First Union 
National Bank of Florida, 637 So. 2d 363 
(Fla. 4th D.C.A. 1994) (although caveat 
emptor is still the law in Florida, thus not 
making actionable an even intentional non- 
disclosure of known material facts in a 
commercial real estate transaction, the court 
allowed purchasers to amend complaint to 
allege misrepresentation, active conceal- 
ment, or other scheme for creating a false 


impression which would be required to set 
forth a cause of action for fraud). 

20 See generally supra note 1. The excep- 
tions to caveat emptor are 1) where some 
artifice or trick has been employed to pre- 
vent the purchaser from making independ- 
ent inquiry; 2) where the other party does 
not have equal opportunity to become ap- 
prised of the fact; and 3) where a party 
undertakes to disclose facts and fails to 
disclose the whole truth. Green Acres, Inc. 
v. First Union National Bank of Florida, 
637 So. 2d 363 (Fla. 4th D.C.A. 1994) 
(citation omitted). Mere disclosure of a 
material fact, unaccompanied by words or 
acts sufficient to constitute active conceal- 
ment, is not actionable. Injured parties 
should examine the Johnson v. Davis dicta 
which requires that full disclosure of all 
material facts must be made whenever 
elementary fair conduct demands it. 

21 Rubens v. Glinsky, 473 So. 2d 20 (Fla. 
3d D.C.A. 1985). 

22 Rayner v. Wise Realty Co. of Tallahas- 
see, 504 So. 2d 1361 (Fla. 1st D.C.A. 1987); 
Strawn v. Canuso, 271 N.J. Super. 88, 638 
A.2d 141 (N.J. Super. 1994); see also 
Schleich, An “As Is” Provision in a Commer- 
cial Property Contract: Should It Be Left As 
Is When Assessing Liability for Environ- 
mental Torts?, 51 U. Pitt. L. Rev. 995 (1990) 
(other factors to consider in determining 
enforceability of “as is” provision for liabil- 
ity for environmental torts include 
knowledge of the parties, whether abnor- 
mally dangerous activity was involved, when 
inherently unobservable defects were in- 
volved, market forces, mutual mistake, and 
public policy concerns). 

23, See ResTaTEMENTS (SECOND) oF TorTS 
§552(1). 

24 Baggett v. Electricians Local 915 Credit 
Union, 620 So. 2d 784 (Fla. 2d D.C.A. 1993) 
(citation omitted). 

25 See also Gross v. Sussex Incorporated, 
332 Md. 247, 630 A.2d 1156 (Md. App. 1993) 
(although lower court held that purchaser, 
as an experienced real estate agent with the 
ability, knowledge, and opportunity to as- 
certain through reasonable due diligence 
the status of the subdivision and the build- 
ing permits, did not justifiably rely on the 
broker’s representations, the appellate court 
reversed and remanded since genuine is- 
sues of material fact existed as to whether 
listing agent negligently misrepresented 
facts to purchasers or merely related infor- 
mation from seller, and purchasers were 
not automatically precluded from relying 
on alleged misrepresentations despite his 
expertise and ability to discover facts). 

26 Although GTE Products Corp. v. DOT 
Drug Stores, Inc., 1993 WL 339075 (D. 
Kan. 1993), stated that the Kansas Legisla- 
ture overruled Johnson by a law not creating 
a private cause of action, the rationale still 
appears relevant in advising brokers about 
misrepresenting environmental facts or omis- 
sions. 

27 See also Revitz v. Terrell, 572 So. 2d 996 
(Fla. 3d D.C.A. 1990) (assuming that the sel- 
ler’s agent knew, or reasonably should have 
known, that the $350 per annum flood 
insurance premium was based on a habit- 
able elevation level of at least 11 feet, there 


was a duty to disclose that fact to the 
purchaser). 

28 Spargnapani v. Wright, 110 A.2d 82 
(D.C. Mun. Ct. App. 1954) (a broker may 
be liable when the representation is made 
without knowing whether it is true or false, 
or when the broker is simply mistaken); 
Bevins v. Ballard, 655 P.2d 757 (Alaska 
1982) (broker held strictly liable for inno- 
cent misrepresentation when the broker 
served as a conduit for the owner’s misrep- 
resentation). 

29 Yost v. Rieve Enterprises, Inc., 461 So. 
2d 178 (Fla. 1st D.C.A. 1984), rev. denied, 
469 So. 2d 750 (Fla. 1985). 

30 But see Fia. Star. §501.212(5) (Florida 
Deceptive and Unfair Trade Practices Act 
does not apply to the sale, lease, rental, or 
appraisal of real estate by a person licensed, 
certified, or registered pursuant to FLa. 
Star. Ch. 475). 

31 Gouveia v. Citicorp Person-to-Person Fi- 
nancial Center, Inc., 101 N.M. 572, 686 P.2d 
262 (N.M. App. 1984) (brokers’ status as 
listing broker did not relieve them of their 
obligation to prospective purchasers with 
respect to known or discoverable defects); 
Secor v. Knight, 716 P.2d 790 (Utah 1986); 
but see Herbert v. Saffell, 877 F.2d 267 (4th 
Cir. 1989) (under Maryland law, real estate 
agency’s tort duty of care did not encompass 
fiduciary duty of investigating property for 
hidden defects; therefore, home purchaser’s 
claims that realtors were liable for fraud, 
breach of contract, negligence and negligent 
misrepresentation were denied unless real- 
tors had knowledge of terrain problems 
which precluded installation of conventional 
septic system). 
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TRIAL LAWYERS EQRUM 


Liability for Inadequate Security 


he rape of singer Connie 

Francis at a Long Island 

Howard Johnson hotel in 

1976 is considered the 
mother, if not the grandmother, of 
premises security cases. Ms. Francis 
was raped by a man who broke into 
her room through a sliding glass door 
which was allegedly faulty, and as a 
result was awarded $2.5 million by a 
jury. 

Premises security cases have subse- 
quently increased in number and size 
of award. For example, in 1991 a 
female photographer who had been 
raped repeatedly by two ex-convicts in 
a Ft. Worth hotel room obtained a $10 
million judgment against the motel 
chain. As a result, many have elevated 
security to the highest priority and 
have spent millions of dollars to pro- 
vide lighting, security guards, and elec- 
tronic card key systems. 

Premises security cases have not 
been limited to hotels and motels. As- 
saults, murders, rapes, and muggings 
occur in many areas, and security neg- 
ligence suits follow. Premises security 
suits have involved shopping center 
parking lots,! apartments,? mobile 
home parks,? apartment complexes, 
taverns,® beach townhouses,® restau- 
rant parking lots,” and shopping malls,® 
among others. 


Duty of Premises 
Owner/Occupier 

It is axiomatic that the four elements 
of negligence? are: 

1) A legal duty owed by defendant 
to plaintiff; 

2) Breach of that duty by defendant; 

3) An injury to plaintiff legally caused 
by defendant’s breach; and 

4) Damages as a result of the injury. 

In general, the premises owner’s!® 
duty in a security case is similar to 


Landlords must 
continue to monitor 
criminal activity in 

the area 
surrounding the 
premises and take 
reasonable steps to 
protect patrons from 
foreseeable risks 


by Mark P. Buell 


that in any other premises liability 
case. That is, the landlord must exer- 
cise reasonable care to maintain the 
premises in a reasonably safe condi- 
tion. 

As a general rule, a landowner has 
no duty to protect an invitee on the 
premises from criminal attack by a 
person over whom the landowner has 
no control unless the criminal attack 
is reasonably foreseeable.!! The land- 
lord also bears the duty to give timely 
notice of latent or concealed perils 
which are known or should be known 
to the landlord, but which are not 
known to the guest or invitee.!2 This 
includes the duty to warn of criminal 
activity. 

Whether a duty exists to the victim 
of a crime is not seriously questioned 
in most security negligence cases. In 
many instances, the victim is an in- 
vitee of a shopping center or other 
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establishment or has some special rela- 
tionship with the defendant such as 
jandlord/tenant. There are multiple ex- 
amples, including Federated Depart- 
ment Stores v. Doe, 454 So. 2d 10 (Fla. 
3d DCA 1984), in which the court held 
the owner of the parking garage from 
which a shopper was abducted, robbed, 
and raped had a duty to guard against 
subjecting its business invitees to rea- 
sonably foreseeable dangers. 

Similarly, in Salerno v. Hart Finance 
Corp., 521 So. 2d 234 (Fla. 4th DCA 
1988), the Fourth District Court of 
Appeal held a landlord has a duty to 
protect a tenant from reasonably fore- 
seeable criminal conduct. In Salerno, 
the tenant of a mobile home park in 
Broward County brought suit for wrong- 
ful death alleging inadequate security 
after the murder of the tenant’s 
daughter. 


Foreseeability 

The most critical element in a negli- 
gent security case is foreseeability. 
Although a landlord or business owner 
has a duty to exercise reasonable care 
to protect its patrons, protection is only 
required against those risks which are 
reasonably foreseeable. 

In Hall v. Billy Jack’s, Inc., 458 So. 
2d 760 (Fla. 1984),!5 a tavern patron 
brought a negligence action against 
another patron and the tavern to re- 
cover for injuries sustained in an as- 
sault by the other patron. The jury 
returned a verdict in favor of the in- 
jured tavern patron and the court en- 
tered final judgment in the amount of 
$240,000. 

The Second District Court of Appeal 
affirmed as to the second patron, but 
reversed as to the tavern on the ground 
that the tavern was not shown to have 
breached its duty to the tavern patron 
because the evidence did not support 
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a finding the tavern owner knew or 
should have known the other patron 
would attack without provocation. The 
Supreme Court quashed the decision 
of the Second District Court and re- 
manded it for reconsideration, holding: 
If the lounge management knew or should 
have known of a general or specific risk to 
Hall and failed to take reasonable steps to 
guard against that risk and if, because of 
that failure, Hall was injured, Billy Jack’s 
may be shown to have breached its duty and 
may be held financially responsible for Hall’s 
injuries. The question of foreseeability is for 
the trier of fact. 

Failure to prove foreseeability will 
result in a verdict for the defendant 
landowner, as in Satchwell v. La Quinta 
Motor Inns, Inc., 532 So. 2d 1348 (Fla. 
1st DCA 1988), in which a motel patron 
sued for negligence after being beaten 
and robbed in his room. The assailants 
entered the room through the door the 
victim had left open behind him. The 
trial court granted a directed verdict 
against plaintiff and the appellate court 
affirmed noting if the criminal attack 
is not foreseeable, no duty arises. 

The plaintiff in Satchwell had pre- 
sented no evidence the motel had vio- 
lated any generally accepted industry 
standards, the design of the premises 
posed security problems, or suspicious 
persons had been present on the prem- 
ises on prior occasions. No expert wit- 
ness was called to testify, nor was any 
evidence of reasonable precautions that 
a motel operator should take under the 
circumstances adduced. Further, plain- 
tiff failed to establish how the facts and 
circumstances of his case gave rise to 
actual or constructive knowledge of 
danger to motel guests from third party 
criminal assaults. 

To prevail in a premises security 
lawsuit, the plaintiff must demonstrate 
he or she is within the zone of risks 
that are reasonably foreseeable by the 
defendant.!4 Specific knowledge of an 
individual’s dangerous propensities 
need not be demonstrated. Actual or 
constructive knowledge based upon past 
experience that there is a likelihood of 
disorderly conduct which may endan- 
ger the safety of patrons, or that there 
is other unreasonable risk of harm, and 
that plaintiff is within the zone of risks 
reasonably foreseeable by the defen- 
dant, is sufficient.'5 


Proof of Foreseeability 
Whether the danger of criminal at- 
tack was foreseeable may be proven 


Florida courts have 
uniformly held 
police incident 

reports revealing 
crimes occurring in 
the vicinity are 
relevant to a 
premises liability 
case 


by introduction of evidence of prior 
crimes. Modern police departments re- 
tain detailed crime statistics which 
indicate the types of criminal activity 
occurring within a given geographical 
area. Florida courts have uniformly 
held police incident reports revealing 
crimes occurring in the vicinity are 
relevant to a premises liability case. 

For example, in Czerwinski v. Sun- 
rise Point Condominium, 540 So. 2d 
199 (Fla. 3d DCA 1989), a tenant was 
robbed and sexually assaulted on the 
Sunrise Point Condominium’s prem- 
ises. Although the area surrounding 
the assailant’s point of entry was un- 
lighted and dense with foliage, the trial 
court entered summary judgment for 
the association. 

During the five years preceding the 
attack, the association had actual know]l- 
edge of two violent crimes committed 
in the condominium parking lot and 
nine apartment burglaries. The prior 
assault had occurred four years earlier 
which defendant argued was too re- 
mote in time to make the attack on the 
plaintiff foreseeable. The appellate 
court disagreed stating: “In determin- 
ing whether a duty exists, the land- 
lord’s knowledge of prior crimes— 
against both persons and property—is 
relevant to the issue of foreseeability, 
even if the prior criminal acts are 
lesser crimes than the one committed 
against the plaintiff.” 

Going further, the court held a plain- 
tiff need not prove the prior crimes 
occurred at the same location as the 
later crime in order to be relevant to 
the foreseeability of the later crime. 
On this point, the court followed Pater- 


son v. Deeb, 472 So. 2d 1210 (Fla. 1st 
DCA 1985), rev. denied, 484 So. 2d 8 
(Fla. 1986), which held evidence the 
neighborhood was experiencing a 
substantial number of breaking and 
entering crimes was relevant to the 
foreseeability of a sexual attack on a 
tenant. 

Based on Czerwinski and Paterson, 
it seems clear that a history of crimes 
occurring on the premises against per- 
sons and property, within a five-year 
span, is sufficient to create a jury issue 
regarding whether an attack is foresee- 
able. 

Odice v. Pearson, 549 So. 2d 705, at 
706 (Fla. 4th DCA 1989),!6 involved 
an attack on the plaintiff in the defen- 
dant’s parking lot after food was pur- 
chased at the defendant barbecue res- 
taurant. The plaintiff alleged negligent 
lighting and security, and at trial the 
judge excluded reference to police re- 
ports concerning prior crimes com- 
mitted off defendant’s property. The 
Fourth District reversed the directed 
verdict granted by the lower court, 
holding the trial court committed 
reversible error by limiting the issue 
of foreseeability to crimes occurring 
on defendant’s property and the adja- 
cent sidewalk. 

The Fourth District stated that evi- 
dence as to the nature and likelihood 
of any crime occurring has a direct 
bearing on whether the preventive meas- 
ures taken by the property owner were 
reasonable in light of all the other 
relevant facts and circumstances in the 
case. In reversing the directed verdict, 
the court stated: “Isolating a particular 
property from its surrounding area 
forces a jury to decide the question of 
foreseeability in a vacuum, like telling 
the jurors a mugging took place outside 
a church named St. Patrick’s and ne- 
glecting to say it is located in the 
midtown section of New York City.” 


Failure to Warn 

Landlords or other premises owners 
may be held liable for failing to warn 
patrons or tenants of the risks of as- 
sault or attack on or near the land- 
lord’s premises. For example, in Ten 
Associates v. McCutchen, 398 So. 2d 
860 (Fla. 3d DCA 1981), the plaintiff 
sued her landlord after she was sexu- 
ally assaulted in her apartment. She 
alleged failure to provide adequate se- 
curity and failure to warn of the risk 
of intrusion through a window. The 
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Third District affirmed the verdict for 
plaintiff. 

Harrison v. Housing Resources Man- 
agement, Inc., 588 So. 2d 64 (Fla. 1st 
DCA 1991), also involved allegations 
that the defendant failed to warn of 
security risks, resulting in a sexual 
assault on the plaintiff. The plaintiff 
appealed based on the inadequacy of 
the verdict. The Third District reversed 
the refusal of the lower court to grant 
plaintiff a new trial on several grounds, 
noting that appellant’s suit was based 
upon, inter alia, failure to warn of 
previous criminal activity on the prem- 
ises, failure to make necessary provi- 
sions for locks and keys, and failure to 
implement reasonable security meas- 
ures. 


Suits Based on 
Contract or Statute 

An action for lack of security may 
also sound in contract or may be based 
upon specific statutes such as the Flor- 
ida Landlord Residential Tenant Act. 
In Paterson v. Deeb," the plaintiff sued 
her landlord for damages resulting from 
an unknown assailant’s sexual attack 
upon her in the leased premises. The 
lower court dismissed her amended 
complaint with prejudice for failure to 
state a cause of action, and the First 
District Court of Appeal reversed. 

Plaintiffs complaint alleged viola- 
tions of the statutory duties imposed 
by F.S. §83.51 (1981), failure to exer- 
cise reasonable care to correct danger- 
ous and defective conditions of the 
doors, windows, and passageways of 
the building, and breach of implied 


contract to provide a reasonably safe 
dwelling unit secure enough to prevent 
ready access by persons intent upon 
foreseeable criminal misconduct. The 
First District indicated premises liabil- 
ity may also be based upon contractual 
and statutory considerations. 


Defenses 

The most obvious defense asserted 
to a negligent security action is com- 
parative negligence. The victim bears 
the responsibility to exercise reason- 
able care for her own safety, and fail- 
ure to do so is sufficient basis for a 
finding of comparative negligence on 
the plaintiff and a commensurate re- 
duction of damages. 

A defense which is not available to 
the defendant in the typical negligent 
security case is intervening cause. That 
is, the criminal who perpetrates a sex- 
ual assault or other crime on the plain- 
tiff is not an independent intervening 
cause insulating a landlord from liabil- 
ity, as the court noted in Holley v. 
Mount Zion Terrace Apartments, Inc., 
382 So. 2d 98 (Fla. 3d DCA 1980): 


We first reject, as entirely fallacious, the 
defendant’s claim that the brutal and delib- 
erate act of the rapist-murderer constituted 
an “independent intervening cause” which 
served to insulate it from liability. It is well 
established that if the reasonable possibil- 
ity of the intervention, criminal or other- 
wise, of a third party is the avoidable risk 
of harm which itself causes one to be 
deemed negligent, the occurrence of that 
very conduct cannot be a superseding cause 
of a subsequent misadventure. 


“Then if there are no objections, we will recess until tomorrow morning.” 
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Since Mount Zion is liable, if at all, only for 
failing to protect its tenant from a criminal 
attack, it cannot escape responsibility be- 
cause the attack has actually taken place.!9 


Joint and Several Liability 

The impact of F.S. §768.81, passed 
by the Florida Legislature in 1986, is 
not settled. Section 768.81, titled “Com- 
parative Fault,” makes certain changes 
to the apportionment of damages based 
upon the comparative negligence of the 
respective parties rather than simply 
applying joint and several liability. 
However, §768.81(4)(b) provides, “This 
section does not apply ... to any 
action based upon an intentional 
tort. . . ” Since most premises liability 
actions are based upon intentional torts 
such as rapes and assaults, it appears 
§768.81 would not apply to most prem- 
ises liability actions which are based 
on intentional torts.2° 


Damages 

All of the usual damages permitted 
in personal injury cases?! are available 
to a plaintiff suing for premises liabil- 
ity who suffers personal injuries as a 
result of a sexual assault or other 
attack. A plaintiff may claim compen- 
satory damages including past and 
future lost wages, past and future 
medical bills, past and future mental 
anguish or distress, and past and fu- 
ture pain and suffering. Damages in 
cases involving sexual assaults have 
been particularly high as noted previ- 
ously in this article. Of course, some 
cases result in directed verdicts? where 
the jury does not reach the issue of 
damages. 

Punitive damages may be claimed 
in appropriate circumstances. In Pater- 
son v. Deeb,?2 a tenant brought an 
action against her landlord for compen- 
satory and punitive damages resulting 
from a sexual assault in the leased 
premises when the landlord failed to 
provide adequate security. The trial 
court dismissed the claim for punitive 
damages, which the First District held 
to be error. 

The First District reversed this rul- 
ing based on the plaintiff's allegations 
that she had made requests of defen- 
dants to provide locks or other means 
of securing the premises which defen- 
dants refused because they planned to 
demolish the building and didn’t want 
to “waste” money on such a purpose. 
The court observed defendants were 
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under a statutory mandate to act in 
good faith in performing every duty 
under the Florida Residential Land- 
lord Tenant Act (F.S. Ch. 83) and 
defendants’ breach of the duty to pro- 
vide locks and security and to keep the 
common areas in a safe condition was 
found to be tantamount to a willful 
tort. 


Conclusion 

As long as violent crime trends con- 
tinue, lawsuits alleging inadequate se- 
curity will increase. Landlords must 
continue to monitor criminal activity 
in the area surrounding the premises 
and must take reasonable steps to 
protect patrons from risks which are 
foreseeable. Failing to provide secure 
locks, adequate lighting, and warnings 
regarding criminal activity may result 
in serious injuries and large verdicts 
against the landlord. 0 
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Public attention often falls upon 
lawyers in their most dramatic 
presentations, but the strength in 
our profession lies in its continued 
day-to-day—sometimes mundane— 
efforts of lawyers and judges. 

After Tom Hagner’s motion was 
overruled, he had to advise his cli- 
ent that the matter would then be 
submitted to the proper authority 
of the state. He had to advise his 
client that he was subject to the 
jurisdiction of the state. He had to 
advise his client that he must ob- 
serve the ruling of the Supreme 
Court. 


President’s Page 


It is in these roles that the lawyer 
is the lubricant that resolves the 
friction of opposing interests. With- 
out such a lubricant, the controversy 
would ignite into anarchy. 

Lawyers today carry on the same 
proud tradition of Tom Hagner. The 
role is noble on both sides—the side 
of the individual, as well as the side 
of the powerful interests of the govern- 
ment or a large private corporation. 
Each side must be professionally 
represented. 

One hundred and fifty years after 
lawyer Hagner, I am proud to report 
lawyers are still doing their job. 0 
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BUSINESS LAW 


Franchise Vicarious Liability in Florida: 
A Survey and Recent Developments 


art 1 of this two-part arti- 
cle discussed the legal back- 
ground and historical de- 
velopment of vicarious li- 
ability of franchisors for the activities 
of its franchisees. Part 2 discusses 
recent judicial developments and meth- 
ods that may be employed to reduce a 
franchisor’s risk of vicarious liability. 


Recent Judicial Developments 

The Third and Fourth district courts 
of appeal reached apparently conflict- 
ing results on the issue of vicarious 
liability claims against franchisors 
within a month of each other at the 
beginning of 1994. Then, on January 
5, 1995, the Florida Supreme Court 
issued a groundbreaking ruling that 
should reduce the viability of vicarious 
liability claims against franchisors. 
e The Domino’s Case 

The first case is Parker v. Domino’s 
Pizza, Inc., 629 So. 2d 1026 (Fla. 4th 
DCA 1993). In Parker, an employee for 
a Domino’s franchisee struck another 
car while delivering a pizza. Following 
the accident, the Parkers came to the 
aid of the victims and were hit by a 
third vehicle. The Parkers sued Dom- 
ino’s alleging that the franchisee and 
its employee were operating as agents 
of Domino’s and that Domino’s exer- 
cised control over the franchisee’s ac- 
tivities. Domino’s moved for summary 
judgment on the ground that neither 
the franchisee nor its employee was 
acting as Domino’s employees, nor were 
they acting within the scope of any 
employment or agency relationship 
with Domino’s. The trial court granted 
summary judgment in favor of Dom- 
ino’s, concluding that, as a matter of 
law, the franchisee was an independ- 
ent contractor, as provided in the fran- 
chise agreement. 

The Florida Fourth District Court of 
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Appeal reversed. The court noted that 
the contract is important when analyz- 
ing the relationship but that a mere 
recital negating control and an agency 
relationship will not be dispositive. 
The court also noted that the test was 
whether the franchisor had “the right 
to control” and not necessarily “the 
actual control it exercises.”! The court 
examined the franchise agreement and 
the operating manual. The court cited 
25 sections of the franchise agreement 
and aspects of the operations manual 
which it determined “at the very least 
[created] a genuine and material ques- 
tion of fact.” The court found that it 
was “self-evident” that the trial court 
was mistaken in determining that the 
franchisee was not controlled by 
Domino’s—“as a matter of law.” 

But many of the sections of the 
Domino’s franchise agreement do not 
necessarily evidence control over the 
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operations of the franchisee’s business. 
Likewise, many of the provisions have 
no bearing on the types of activity that 
resulted in the injury to the Parkers. 
Among the provisions cited by the 
court as indications of control, the 
following clearly have no relationship 
to the manner in which pizza is deliv- 
ered, and only limited influence over 
the day-to-day operations: 1) sales quo- 
tas; 2) renewal; 3) location sites and 
guidelines for changing locations; 4) 
approval of site and architectural plans; 
5) specific signage and decorating re- 
quirements; 6) company inspections; 
7) a prohibition on selling any products 
or services other than those authorized 
by Domino’s; 8) contributions to an 
advertising fund; 9) strict advertising 
restrictions and requirements; 10) pre- 
scribed bookkeeping requirements; 11) 
submission of weekly, monthly, and 
annual reports of sales and profits; 12) 
the requirement that all new ideas or 
improvements must be divulged to Dom- 
ino’s; 13) the requirement for obtaining 
motor vehicle and general liability in- 
surance naming Domino’s as an addi- 
tional insured; 14) Domino’s control 
over the use of trademarks; 15) the 
requirement that the franchisee pay 
Domino’s a royalty fee; and 16) Dom- 
ino’s ability to conduct random inspec- 
tions. 

Provisions in the franchise agree- 
ment that could have had bearing on 
Domino’s control over the franchisee’s 
employee’s delivery of the pizza were 
the following: 1) specific rules for pizza 
and beverage preparation, including 
the minimum standards for delivery, 
performance, appearance; 2) a reserva- 
tion of the rights Domino’s retains to 
advise the franchisee on improvements, 
food preparation, hiring, advertising, 
and general operational procedures; 3) 
a requirement that delivery service 


zones may not extend to areas where 
pizza could not feasibly be delivered 
within 30 minutes: 4) specifications 
and quality standards with which every 
single item in the restaurant must 
abide, including pizza ingredients, pack- 
aging, uniforms, cleaning supplies, and 
advertisements; 5) specifications for 
operating procedures, including em- 
ployee grooming, delivery techniques, 
advertising, signage, handling of cus- 
tomer complaints, etc.; and 6) the fran- 
chisee’s obligation to abide by the Dom- 
ino’s operating manual. 

Clearly, these provisions are the 
types of controls a franchisor needs to 
maintain a uniform image and level of 
quality of product and service, protect 
Domino’s franchise system generally, 
and protect its interests in its trade- 
mark. The court quoted certain aspects 
of the manual and then characterized 
it as “a veritable bible for overseeing a 
Domino’s operation.”? The court found 
that the manual covered “every con- 
ceivable facet of the business” includ- 
ing routing and delivery guidelines.® 
In fact, the court noted that “the 


manual literally leaves nothing to 
chance.”4 

Of course, the case does not state 
that Domino’s was, in fact, liable. It 
nevertheless found that the case could 
proceed to the jury and that the jury 
could consider the Domino’s franchise 
agreement and operating manual in 
determining whether Domino’s had a 
right to control the franchisee’s deliv- 
ery of the pizza and therefore could be 
liable for liabilities resulting from the 
accident. Despite the broad assertions 
of the court, it is doubtful that Dom- 
ino’s had an actual ability to control 
the actions of the Domino’s driver. 
Merely establishing 30-minute deliv- 
ery as an important standard of service 
and specifying and recommending meth- 
ods to achieve prompt delivery is not a 
sufficient basis for imposing liability 
predicated on an actual theory. 

Notably, the Parkers did not claim 
apparent agency. Due to the facts, they 
could not have satisfied the reliance 
element. 


e The ERA Case 
One month later, the Florida Third 
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District Court of Appeal came to an 
opposite result in a relatively short 
opinion in Dalia v. Electronic Realty 
Associates, Inc., Bus. Fran. Guide 
(CCH) 410,419 (Fla. 3d DCA 1998). 
Dalia sued Northgate Realty, Inc., and 
ERA based on Northgate Realty’s neg- 
ligence. Dalia claimed that Northgate 
was the actual or apparent agent of 
ERA. The trial court granted a sum- 
mary final judgment in favor of ERA. 

On appeal, the court summarily dis- 
missed the actual agency claim stating 
“the facts of record do not support the 
existence of such relationship.”> More- 
over, the court cited Dalia’s deposition 
as negating the reliance element on his 
apparent agency claim. The court cited 
Orlando Executive Park, Inc. v. Rob- 
bins, 433 So. 2d 491 (Fla. 1983), but 
distinguished it since Northgate oper- 
ated under a separate name in addition 
to ERA. Accordingly, ERA was dis- 
missed from the case. 

Unfortunately, the opinion does not 
give any guidance on the actual agency 
aspects of the case. The court appar- 
ently did not review the franchise 
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agreement or the manual. Perhaps this 
was due to the allegations made by 
Dalia. With respect to apparent agency, 
the case may be distinguishable from 
many others in other industries. ERA 
is a real estate franchisor. Like other 
real estate franchise systems, franchi- 
sees do business under a combined 
trade name which includes elements 
of the franchisor’s service mark and the 
franchisee’s own name. Due to the use 
of the dual trade name, the apparent 
agency argument apparently was easily 
defeated. 

e New Territory 

Vicarious liability cases in Florida 
took a dramatic shift in 1994 to claims 
outside of the customer context and 
personal injuries. The cases also moved 
from state courts to the federal courts. 
One case involved a franchisor’s liabil- 
ity for a franchisee’s violation of the 
Fair Labor Standards Act. Another 
case involved a franchisor’s liability for 
environmental damages caused by its 
franchisee under federal environmental 
laws.? Not surprisingly, these cases 
also conflict. 

In Howell v. Chick-Fil-A, Bus. Fran. 
Guide (CCH) 910,445 (N.D. Fla. 1993), 
Howell was a manager at the Chick-Fil- 
A restaurant in the Cordova Mall in 
Pensacola. The restaurant was owned 
by David Jackson as a franchisee of 
Chick-Fil-A. Howell was paid a weekly 
salary rather than an hourly wage. She 
claimed that she should have been paid 
on an hourly basis and “time and a 
half” for the hours she had worked in 
excess of 40 hours per week. Howell 
sued Chick-Fil-A alleging that it con- 
trolled the restaurant operations. Chick- 
Fil-A moved for summary judgment. 

The court carefully analyzed the re- 
lationship between Chick-Fil-A and the 
franchisee. The court noted that “Chick- 
Fil-A tightly controls the product... 
and closely monitors the bookkeeping 
procedures of each local restaurant.”® 
The court cited numerous aspects of 
the relationship, including the use of 
recipes, mandatory purchases from sup- 
pliers, inspection rights, site require- 
ments, and various other aspects. How- 
ever, the court noted that “fast food 
franchisors strictly regulate the selec- 
tion and preparation of the food to be 
sold by their franchisees” and noted 
that “it is essential and does not make 
the restaurant operator or manager 
an employee.”? Tight bookkeeping con- 
trols were justified since Chick-Fil-A 
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was paid a percentage of net income, 
not gross sales. Nevertheless, the court 
found that Chick-Fil-A’s rigid control 
over the type and quality of food did 
not extend to control over labor prac- 
tices. The court found that the franchi- 
see had discretion in making all labor 
decisions. Chick-Fil-A only imposed the 
type of uniform to be worn. Looking at 
all elements of the relationship, the 
court held that the franchisee and 
Chick-Fil-A were independent con- 
tractors and not actual agents. 

The court also examined Howell’s 
claim on an apparent agency theory. 
The court cited the “common knowl- 
edge doctrine” with apparent approval. 
It found that courts usually deem cus- 
tomers to know that franchises are 
independently owned and operated, and 
that the franchisor has no liability for 
the actions of the franchisee.!° The 
court also noted that the common knowl- 
edge doctrine had been questioned, but 
found that in any event the claims 
would not be applicable to employees. 
In essence, the employee of the franchi- 
see could not rely on an apparent 
agency theory since she knew that her 
check came from the franchisee every 
week and that all employment-related 
forms came from him. Thus, Chick-Fil- 
A was not liable for any alleged Fair 
Labor Standards Act violations by the 
franchisee. 

A franchisor’s liability for environ- 
mental cleanup costs was reviewed in 
Hillsborough County v. A & E Road 
Oiling Service, Inc., 8 Fla. L. Weekly 
Fed. D159 (N.D. Fla. 1994). In the case, 
Hillsborough County sued a number 
of defendants to recover environmental 
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cleanup costs exceeding $6,500,000. 
Apparently, a Roto Rooter franchisee 
had improperly dumped contaminants 
at the site. One of the defendants, Roto 
Rooter, moved for summary judgment 
on the claims made against it since it 
was only a “franchisor-licensor of an 
independent contractor . . . which uses 
the Roto Rooter service system and 
service mark to perform sewer, drain, 
and pipe cleaning services.”!! Based on 
the franchise relationship, Roto Rooter 
claimed that it did not assume control, 
and did not have the ability to control, 
its franchisee’s activities regarding 
waste disposal activities. 

The court denied Roto Rooter’s mo- 
tion for summary judgment, and found 
that it was a factual question as to 
whether Roto Rooter had control over 
its franchisee in connection with the 
sewer, drain, and pipe cleaning serv- 
ices. Further, the court stated the 
franchise agreement was critical in 
determining the extent of the control 
Roto Rooter retained over its franchi- 
see. The court cited various provisions 
of the franchise agreement as support 
for its position that a genuine and 
material question of fact remained over 
Roto Rooter’s control over its franchi- 
see including: 1) active advertising of 
the Roto Rooter system and its meth- 
ods, techniques, and services; 2) use of 
Roto Rooter’s service mark; 3) the 
agreement’s mandate that the franchi- 
see use Roto Rooter sewer, pipe, and 
drain cleaning services, as well as 
machines and accessories manufac- 
tured by Roto Rooter or their 
equivalent; 4) Roto Rooter’s retention 
of title to all of the equipment utilized 
by the franchisee; 5) the use of uni- 
forms and signage on service vehicles 
for easy identification; and 6) Roto 
Rooter’s agreement to provide franchi- 
sees with advice and instructions with 
respect to proper use of the Roto Rooter 
system “and performing sewer, drain 
and pipe cleaning services.”!2 

As a result, the court ruled that the 
franchise agreement “does not un- 
equivocally establish that Roto Rooter 
controlled the franchisee’s actions, it 
nonetheless, at the very least, gives 
rise to a genuine and material question 
of fact... "15 As a result, Hillsborough 
County’s claims against Roto Rooter 
will proceed to trial and one of the 
issues will be Roto Rooter’s control 
over its franchisee. As a result, the jury 
will determine whether Roto Rooter is 


liable for environmental cleanup costs 
caused by the actions of its franchisee. 

Again, the court reviewed a fran- 
chise agreement and found numerous 
provisions supporting a possible find- 
ing of control for imposing liability. 
Like the Domino’s case, several provi- 
sions cited by the court seem to be 
irrelevant on the issue of control over 
the actions giving rise to the com- 
plaint. The use of the Roto Rooter 
service marks, advertising, uniforms, 
and equipment would seem to be irrele- 
vant as to whether environmental dam- 
age was caused by the franchisee. 
However, other provisions of the fran- 
chise agreement that specifically re- 
lated to “sewer, drain and pipe clean- 
ing services” could have included man- 
datory requirements as to the disposal 
of contaminated materials. If, through 
mandatory standards, Roto Rooter con- 
trolled those areas of operation, then 
it is likely that Roto Rooter will be held 
ultimately responsible. However, the 
other aspects of the franchise relation- 
ship mentioned in the opinion would 
seem to be irrelevant and should not 
result in liability. 
e Analysis 

Both the Domino’s and Roto Rooter 
cases demonstrate that the courts will 
carefully examine the franchise agree- 
ment itself. The operations manual 
will also be scrutinized. Unfortunately, 
both courts cited provisions as control 
factors that should be irrelevant. None- 
theless, both courts also discovered 
provisions that, with further discovery, 
may have shown franchisor control 
over the activity that caused the injury 
or damage. The correct inquiry should 
be just that: Does the franchisor con- 
trol the aspect of the operation that 
caused the injury? If Domino’s con- 
trolled the actual means by which the 
franchisee delivers the pizza, it will, 
under traditional agency principles, 
be liable—but if it simply establishes 
30-minute delivery as a standard of 
service (more of a goal than an absolute 
obligation) and provides guidelines for 
meeting that standard, it should not 
be liable. The franchisee retains the 
responsibility for determining the 
means by which the standard will be 
maintained (e.g., the number of driv- 
ers, times they are employed, sched- 
uling and routing, driver qualifica- 
tions, number of trips assigned per 
trip). Likewise, if Roto Rooter man- 
dated the means by which the franchi- 


Both the Domino’s 
and Roto Rooter 
cases demonstrate 
that the courts will 
carefully examine 
the franchise 
agreement itself. 
The operations 
manual will also be 
scrutinized 


see disposed of contaminants, it will 
be liable. If Roto Rooter did not control 
the means of disposal—even if it made 
recommendations—it should not be li- 
able. 


The Florida 
Supreme Court Decision 

On January 5, 1995, the Florida 
Supreme Court issued a landmark de- 
cision on franchise vicarious liability 
entitled Mobil Oil Corp. v. Bransford, 
20 Fla. L. Weekly S11 (Fla. Jan 5, 
1995).!4 In Bransford, the court not 
only reversed the district court deci- 
sion, but receded from its earlier opin- 
ion in Orlando Executive Park.'5 

In 1990, Jeremy Bransford entered 
a Mobil mini-mart gas station in 
Broward County. The service station 
was owned by Mobil Oil Corporation, 
but leased to its franchised operator, 
Alan Berman. After purchasing a sand- 
wich, Bransford had a disagreement 
with the station attendant, Berman’s 
employee, Hyman Stetham. After a 
heated exchange of words, Stetham 
punched Bransford three times with a 
folded-up knife in his hand. Bransford 
suffered extensive facial injuries. 
Stetham pled nolo contendere to crimi- 
nal charges and was sentenced to one 
year probation. 

Bransford sued the franchisee and 
Mobil Oil Corporation. Bransford’s 
claims against Mobil were based pri- 
marily on an apparent agency theory. !® 
The trial judge granted summary judg- 
ment in favor of Mobil, but the Fourth 
District Court of Appeal reversed.!7 
To support his claims of an apparent 
agency between Mobil and Berman, 


Bransford noted that: 1) Mobil owned 
the property, 2) Mobil products were 
sold in the station, 3) Mobil trade- 
marks and logos were used throughout 
the premises, and 4) the franchise 
agreement required use of Mobil sym- 
bols and the sale of Mobil products.}8 
Berman also cited the fact that Mobil 
representatives provided various fran- 
chise support services at the station. 
The Florida Supreme Court quickly 
dispensed with Bransford’s claims: 


We find Bransford’s allegations legally in- 
sufficient to plead a case against Mobil. In 
today’s world, it is well understood that the 
mere use of franchise logos and related 
advertisements does not necessarily indi- 
cate that the franchisor has actual or appar- 
ent control over any substantial aspect of 
the franchisee’s business or employment 
decisions. Nor does the provision of routine 
contractual support services refute this con- 
clusion.!9 


Although the case had apparently 
been pled solely on the basis of an 
apparent agency relationship, the court 
went out of its way to indicate that 
Mobil had no liability on either an 
actual or apparent agency relation- 
ship.2° The court noted that in fran- 
chise vicarious liability cases, plain- 
tiffs must establish three elements to 
prove that an apparent agency exists; 
namely, a representation by the princi- 
pal, reliance by the plaintiff, and 
damages. Previous courts in this area 
always found the first element satis- 
fied simply by the franchisee’s use of 
the franchisor’s trademarks in signs, 
advertising, etc. Thus, most cases in 
the apparent agency context vigorously 
contest the element of reliance. But 
this court held that the plaintiff did 
not establish the “representation” ele- 
ment even though the franchisee used 
Mobil symbols, products, and signage 
throughout the service station. As the 
court stated: 


The factual allegations in the complaint 
below clearly fail to allege even the mini- 
mum level of a “representation” necessary 
to create an apparent agency relationship. 
The plaintiff below alleged no genuine fact 
or representation by Mobil, but merely 
assumed that such representation is im- 
plicit in the prominent use of Mobil symbols 
and products throughout the station and in 
the provision of support activities. As noted 
above, such an assumption is not sustain- 
able in today’s world.?! 


The court also held that Mobil’s 
ownership of the underlying property 
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and its provision of franchise support 
was also insufficient to indicate any 
apparent agency. The court noted that 
Mobil leased the property to the fran- 
chisee who possessed actual and super- 
seding control over the premises.?? The 
court then distinguished this case from 
its earlier decision in Orlando Execu- 
tive Park. Although the Orlando Execu- 
tive Park decision was primarily based 
on an apparent agency relationship, 
the Mobil court appeared to distinguish 
it on the basis of actual agency con- 
cepts. In distinguishing Orlando 
Executive Park, the court noted that 
in that case “the franchisor’s direct 
participation was substantial . . . [and] 
the franchisor actually operated sev- 
eral components within the complex 
in question.”23 According to the Mobil 
court, the franchisor in Orlando Execu- 
tive Park (Howard Johnson’s) “obvi- 
ously and directly ‘represented’ to the 
public that the franchisor was in sub- 
stantial control of the business, . . . .”24 
Finally, the Mobil court recognized the 
confusion generated from its earlier 
Orlando Executive Park holding that 
the use of the trademarks and signage 
alone could result in finding an appar- 
ent agency. Specifically, the court 
stated: 


We recognize that Orlando Executive Park 
suggested that oil company cases somehow 
are different from other franchising cases 
and that logos or other trademark symbols 
alone can create an apparent agency. Be- 
cause we believe these to be erroneous 
impressions we recede from Orlando Execu- 
tive Park to the extent it is inconsistent 
with this opinion.” 


Prior to the Mobil decision, most 
Florida cases involving apparent agency 
in the franchise vicarious liability con- 
text were contested over the reliance 
element; namely, whether the plaintiff 
relied on the use of the franchisor’s 
marks in making its decision to trade 
at the particular establishment. Now 
plaintiffs will not only have to prove 
reliance, but they will also have to 
prove that the franchisor did more 
than merely license its trademarks, 
signs, and logos in order to successfully 
plead the “representation” element. Un- 
fortunately, the case gives little gui- 
dance under what circumstances fran- 
chisors will be deemed to have made 
“agency representations.” The court 
mixed apparent agency and actual 
agency concepts on this issue. For 


example, in distinguishing the Orlando 
Executive Park case, the court noted 
instances of actual control reserved by 
that franchisor in establishing that an 
apparent agency may have existed. As 
a result, in the typical franchise con- 
text, vicarious liability on the grounds 
of apparent agency may no longer exist 
as a viable cause of action in Florida. 
In most cases, plaintiffs will not be 
able to prove apparent agency since it 
will not be able to establish the re- 
quired element of the franchisor’s rep- 
resentation of agency status. In order 
to meet the burden set by the Mobil 
court, the plaintiff will try to establish 
the representation element by citing 
instances in which the franchisor had 
actual control over the franchisee’s 
activities. However, if the plaintiff can 
show actual control over the franchi- 
see’s activities, then the claims should 
be based on an actual agency theory, 
rather than an apparent one. Thus, 
due to the holding in Mobil, vicarious 
liability claims in Florida in the fran- 
chise context will be merged into an 
inquiry of whether the franchisor and 
the franchisee had an actual agency 
relationship. 

Since the Mobil court did not explic- 
itly deal with an actual agency claim, 
the four 1994 vicarious liability deci- 
sions are not affected. Nevertheless, 
the Mobil court seemed to indicate that 
it would view most claims of actual 
agency in the franchise context unfa- 
vorably: 


Franchisors may well enter into an agency 
relationship with a franchisee if, by contract 
or action or representation, the franchisor 
has directly or apparently participated in 
some substantial way in directing or man- 
aging acts of the franchisee, beyond the 
mere fact of providing contractual franchise 
support activities.?6 


Thus, according to the latest pro- 
nouncement of the Florida Supreme 
Court, a franchisor’s participation in 
the franchisee’s operations must be 
“substantial” and greater than merely 
providing franchise support activities. 
Whether the plaintiffs in the underly- 
ing Domino’s and Roto Rooter cases 
would be able to meet that standard is 
questionable. 


The Need for 
Trademark Controls 

Franchisors face unrelenting tension 
between the need for certain controls 
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to protect their trademarks and the 
elimination of controls to reduce the 
risk of vicarious liability. 

e Impact of the Lanham Act 

Prior to the passage of the Lanham 
Act, trademarks identified the single 
source of a product or service. A trade- 
mark owner could not license the use 
of its mark to any other person since a 
license would mean that the mark was 
being used by someone other than the 
original source.27 Product distribution 
franchising was feasible since the mark 
designated the source of the products 
sold. 

Modern business changed this the- 
ory so that trademarks now also can 
identify the quality of a product or 
service.2® If the function of a trade- 
mark is to identify quality, use of the 
marks could be licensed—making busi- 
ness format franchising possible. The 
federal Lanham Act,29 which regulates 
trademarks, now permits licensing of 
the use of the mark as long as the 
licensee is a “related company.” Under 
the Lanham Act, a “related company” 
is one in which the licensor exercises 
control over the use of the mark. Thus, 
the federal Lanham Act requires a 
trademark licensor to exercise certain 
control over licensees and if it fails to 
do so, it will be deemed to have aban- 
doned its trademark.2® Thus, failure 
to maintain quality contro] can result 
in abandonment of the mark and loss 
of rights to the trademark.*! 

e Necessary Controls 

To protect the trademark, the licen- 
sor must actually exercise control over 
the nature and quality of the goods or 
services identified by the mark. Provi- 
sions in an agreement alone are not 
sufficient.32 The extent of the control 
necessary to protect the trademark 
varies on a case-by-case basis.3* Basi- 
cally, the trademark licensor must main- 
tain sufficient control over the nature 
and quality of the finished product to 
guarantee to the public that goods 
bearing the trademark will be of the 
same nature and quality as if produced 
by the licensor itself.*4 At least one 
court has observed that the controls 
exercised to protect the trademark un- 
der the Lanham Act do not create an 
agency relationship.*° There is con- 
tinuing uncertainty with respect to the 
degree of control necessary to suffi- 
ciently control a licensee’s use for Lan- 
ham Act purposes and the degree of 
control that will render a franchisee 


the agent of its franchisor. Because of 
the conflict between the provisions of 
the Lanham Act and the need to avoid 
an agency relationship, franchise agree- 
ments should reserve controls solely 
designed to preserve the goodwill asso- 
ciated with the franchisor’s trademarks 
and service marks. Unnecessary provi- 
sions controlling the means by which 
franchisees operate should be stricken. 
Unfortunately, the line between the 
controls necessary to protect trade- 
marks and meet the goals of business 
format franchising is crooked, gray, 
and blurry. 


Ways to Reduce the 
Risk of Vicarious Liability 

There are a variety of ways to reduce 
the risk of vicarious liability for fran- 
chisors. These methods include careful 
drafting of agreements, controls over 
the usage of the trademarks, indemni- 
fication, and insurance. 

e The Franchise Agreement 

In evaluating a vicarious liability 
claim against a franchisor and deter- 
mining whether an actual agency rela- 
tionship exists, the courts will examine 
the franchise agreement. Recent Flor- 
ida cases demonstrate that courts will 
examine the agreement in detail and 
may also review the operations manual. 
While the right to control is important 
in determining if an agency relation- 
ship exists, courts will generally exam- 
ine the extent of the control exercised 
over the day-to-day activities of the 
franchisee. 

The franchise agreement should mini- 
mize the number and kind of provi- 
sions that authorize the franchisor to 
control the “means” of operating the 
franchised business. Instead, if possi- 
ble, the controls should be result- 
oriented as opposed to specifying the 
methods to be employed. Reducing con- 
trols need not result in sacrificing 
system standards. For example, there 
may be no need to specify as system 
standards, standards that are imposed 
by local laws, trade associations, or 
professional societies. Standards of 
cleanliness and customer service may 
be accomplished by requiring franchi- 
sees tojoin local restaurant trade associa- 
tions or to comply with local health 
regulations. The franchisor should not 
exercise control over employment- 
related matters. Franchisor control over 
employees may not only subject it to 
employment-related claims, but also 


to actual agency claims. 

If the franchisor does not intend to 
enforce compliance with a particular 
system standard, it should not retain 
the right to do so in the franchise 
agreement. Likewise, the franchisor 
should not raise issues regarding those 
matters after site visits and inspec- 
tions. 

Similar considerations relate to the 
operations manual. It should not con- 
tain specifications for areas that do not 
have to be controlled. Therefore, the 
operations manual should include both 
mandatory standards in order to pro- 
tect the trademark, and suggested mat- 
ters which are purely advisory and are 
identified as such. 

Although franchise agreement provi- 
sions disclaiming an agency relation- 
ship are not conclusive, they are never- 
theless a factor and should be part of 
the franchise agreement. The failure 
to include such a disclaimer could be 
fatal. 

At some point, the courts will require 
proof of franchisor control over the 
aspects that caused the injury. The 
cases point in this direction. But it is 
still a fact question and juries will 
make the ultimate decisions (with an 
apparent deeper pocket in mind). 

e Usage of the Marks 

Claims of apparent agency can be 
defeated. The franchise agreement 
should provide, and franchisors should 
ensure, that franchisees display no- 
tices of independent ownership of their 
business in as many places as possible. 
These notices should be on signage, 
brochures, business cards, menus, sta- 
tionery, checks, purchase orders, con- 
tracts, advertising, and elsewhere. Fran- 
chisees should answer the telephone 
with some sort of independent notice. 
The franchisee’s corporate name should 
not include any part of the franchisor’s 
trademark. 

If, by virtue of the business, franchi- 
sees enter into contracts with custom- 
ers, the contracts should include a 
conspicuous admonition that the fran- 
chisee is independent from the fran- 
chisor. Invoices, purchase orders, and 
the like should contain similar notices. 
Pay checks, reports, and notices to 
employees should also be issued in the 
franchisee’s independent business 
name, not simply under the franchisor’s 
trademark. 

The procedures may negate both 
elements of: 1) a representation by the 


principal and 2) reliance. 
e Indemnification 

Recognizing that the risk of vicari- 
ous liability cannot be totally elimi- 
nated, franchisors should employ other 
methods to limit financial exposure. 
The franchise agreement should con- 
tain a specific provision requiring the 
franchisee to indemnify, defend, and 
hold the franchisor harmless from any 
claims from third parties that relate 
in any way to the operation of the 
franchised business. 

Indemnification is a means of shift- 
ing responsibility for legal conse- 
quences. Indemnification has been de- 
fined as an obligation resting on a 
party to make good any loss another 
has incurred while acting at that per- 
son’s request or for that person’s bene- 
fit.36 Generally, the presence of an 
indemnification provision will not be 
cited as justification for imposing vi- 
carious liability on the franchisor.37 

Unfortunately, too often the indem- 
nification provision of the contract is 
an afterthought. But it’s one of the 
most important provisions and re- 
quires careful drafting. Indemnity agree- 
ments are strictly construed and 
courts will not enforce vague, ambigu- 
ous, or overly burdensome provisions. 
They will construe them against the 
drafter-franchisor. Nevertheless, well- 
drafted indemnification provisions are 
enforceable. 

In Cohen v. Steve’s Franchise Co., 
Inc., 927 F.2d 26 (1st Cir. 1991), Cohen 
was injured in a fire while employed 
at a Steve’s Ice Cream Store in Faneuil 
Hall Market Place in Boston. Cohen 
sued the franchisor and others. Cohen 
settled his claim against the franchisor 
for $100,000. The franchisor sued the 
franchisee for indemnity. The trial 
court held that the franchisee did not 
have to indemnify the franchisor. The 
appellate court reviewed the franchise 
agreement and noted that the franchi- 
see agreed to indemnify the franchisor 
for any liability occurring on the prem- 
ises. The franchisee defended on the 
basis that the accident occurred while 
it was following the franchisor’s opera- 
tional specifications. Nevertheless, the 
court held that the franchisee was 
better able to control the risk of an 
accident. Accordingly, the franchisee 
was responsible for indemnifying the 
franchisor even for the franchisor’s sole 
negligence. 

Most other courts have required clear 
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and unambiguous language if a con- 
tractual provision is to be regarded as 
indemnifying against the indemnitee’s 
own, sole negligence.*® Also, some state 
statutes may prohibit indemnification 
in some instances. Indemnification for 
gross negligence, intentional acts, or 
for violations of law are often unen- 
forceable as against public policy.®? 

Every indemnification provision in 
a franchise agreement should include 
the following provisions: 

1) The parties to be indemnified 
should include the franchisor, its affili- 
ates, subsidiaries, and their officers, 
directors, employees, agents, succes- 
sors, and assigns. 

2) The franchisee must be bound by 
the indemnification and any personal 
guarantees by the principal owners 
should also extend to the indemnifica- 
tion obligation. 

3) In addition to indemnification, the 
franchisee must be obligated to defend 
the franchisor. However, the franchisor 
should have the option to control its 
defense and select counsel. The duty 
to defend should be independent from 
the obligation to indemnify. 

4) Claims and demands against the 
franchisor to be indemnified should 
include not only litigation, but also 
investigations, administrative proceed- 
ings, governmental inquiries, and arbi- 
trations. 

5) The indemnification should in- 
clude all damages of whatever nature, 
fines, penalties, costs, and expenses 
associated with the claims, attorneys’ 
fees, court costs, etc. 

6) The indemnification should clearly 
specify that the franchisor is indemni- 


fied even if its sole negligence or its 
intentional conduct is alleged. 
Insurance 

In order to make the indemnification 
provision meaningful, the franchise 
agreement should also mandate that 
the franchisee obtain insurance neces- 
sary to properly cover all potential 
claims. The franchisor and other affili- 
ated entities should all be named as 
additional insureds. Although the re- 
quirement to obtain insurance should 
not result in a finding of the necessary 
control to establish an actual agency, 
at least one Florida court has found it 
to be a factor. 

Insurance may supplement the in- 
demnification obligation—covering 
areas even beyond the indemnity. For 
example, in Murray v. Wilbur Curtis, 
Inc., 1993 N.Y. App. Div. LEXIS 78 
(1993), a franchised Burger King res- 
taurant employee sued Burger King 
after being scalded with hot coffee 
allegedly due to a faulty coffee system. 
Burger King Corporation had specified 
the coffee system to be used by the 
franchisee. The franchise agreement 
required the franchisee to name Bur- 
ger King as an additional insured, but 
the franchisee had failed to do so. 
Burger King demanded that the fran- 
chisee defend and indemnify it against 
the employee’s claim. 

The franchisee refused to defend on 
the ground that Burger King had negli- 
gently designated the defective coffee 
system. It relied on the provision of the 
franchise agreement that stated that 
the indemnity would not apply if Bur- 
ger King was negligent. The trial court 
ruled in favor of the franchisee. 


bequest or gift, please contact: 


WHERE THERE’S A WILL THERE’S A WAY 


lf you or a client is looking for a way to help others through a 


David Schaeffer, Director of Planned Giving 


Muscular Dystrophy Association 
National Headquarters 
3300 East Sunrise Drive / Tucson, AZ 85718 
(602) 529-2000 
Jerry Lewis, National Chairman 


THE FLORIDA BAR JOURNAL/MARCH 1995 


The appellate court reversed after 
reviewing the insurance policy. Even 
though Burger King was not named in 
the policy, the insurance policy would 
have covered “all liability arising out 
of the activities contemplated by the 
agreement, including liability based 
upon [Burger King’s] own alleged negli- 
gence.” Since the policy would have 
covered the loss, the appellate court 
ruled that the franchisee was required 
to defend Burger King and hold it 
harmless, regardless of the indemnity 
provision. 

The insurance provisions can be in 
the agreement itself, but preferably 
should be in the operations manual. 
Nevertheless, the requirements should 
include the following: 

1) The franchisee should be required 
to obtain insurance with a financially 
sound company, subject to the fran- 
chisor’s approval. Various services are 
available that rate insurance compa- 
nies, like A.M. Best. 

2) The franchisor should maintain 
flexibility with respect to the amount 
and type of coverage over the term of 
the franchise agreement. The mini- 
mum limits of coverage should be sub- 
ject to increase or decrease based on 
experience. Specifying coverage re- 
quirements in the manual permits pe- 
riodic changes. 

3) Coverage should include com- 
prehensive general liability insurance, 
employer’s and workmen’s compensa- 
tion insurance, liquor liability (if appli- 
cable), automobile liability (if ap- 
plicable), and any other insurance cov- 
erage particular to the industry. 

4) The franchisor should be named 
as an additional insured in the franchi- 
see’s policy. Many insurance policies 
contain a provision which voids cover- 
age if a claim is brought by one insured 
against another insured. Such provi- 
sions must be excluded from the poli- 
cies. The policy should not, therefore, 
contain an “insured v. insured” exclu- 
sion. 

5) The policy should have a sever- 
ability clause which provides coverage 
to each insured as though a separate 
policy had been issued to each insured. 

6) The franchisor should consider a 
maximum permitted deductible. A pol- 
icy with a $1 million deductible may, 
in fact, provide no benefit to a fran- 
chisor. 

7) If available, the required insur- 
ance should be “occurrence” coverage 


as opposed to “claims made.” “Claims 
made” policies only provide protection 
for claims made during the policy pe- 
riod. If a claim is made after the 
“claims made” policy expires, the in- 
surance is not available. On the other 
hand, “occurrence” policies provide cov- 
erage for damages and injuries which 
occur during the policy period, 
whenever the actual claim is made. 
Accordingly, under an “occurrence” pol- 
icy, the franchisor is protected as long 
as the insurer remains in existence, 
as long as the injury occurs during the 
policy period. 

8) The policy should permit the fran- 
chisor to proceed directly against the 
insurer and control the claim if the 
franchisee is reluctant to do so. 

9) Additional provisions should be 
included to ensure that the franchisor 
receives copies of the policies and that 
prohibit cancellations, alterations, or 
lapses without advance notice to the 
franchisor. Franchisor’s are often lax 
in reviewing franchisee insurance poli- 
cies (remember the Burger King case). 
Franchisees frequently obtain insur- 
ance without determining that the fran- 
chise agreement provisions are met. A 
franchisor should carefully review in- 
surance policies obtained by its fran- 
chisees. 

10) The policies should contain an 
explicit waiver of subrogation to pre- 
vent the insurance carrier from mak- 
ing an affirmative claim for recovery 
against the franchisor. 

A franchisor-sponsored insurance pro- 
gram should help enable a franchisor 
to monitor more effectively compliance 
with its insurance requirements. 


Conclusion 

In order to maintain uniform sys- 
tems, franchisors often place signifi- 
cant controls over the operation of their 
franchisee’s businesses. Franchisors do 
this in order to increase the goodwill 
value of their trademarks. However, 
these activities may also increase the 
risk of the franchisor’s vicarious liabil- 
ity for the actions of its franchisees. 
Although this liability can be reduced 
through careful construction of the 
franchise agreement and operations 
manual, and diligent policing of the 
use of its marks by franchisees, it 
cannot be eliminated. 

Franchisors must rely on other 
means to reduce risk, including requir- 
ing indemnification by their franchi- 


sees and their maintenance of compre- 
hensive insurance. Nevertheless, un- 
less franchisors carefully review the 
insurance obtained by their franchi- 
sees and carefully craft indemnifica- 
tion provisions, their efforts will be for 
naught. 

The evolving concept of vicarious 
liability threatens to eliminate one of 
the major advantages of franchise ex- 
pansion, namely less liability expo- 
sure. If the franchisor still takes all the 
legal risk, it might as well develop the 
units itself and keep all the profits. 
Obviously, the limited liability advan- 
tage has been eroded, but it has not 
been eradicated. Through careful plan- 
ning franchisors can keep it from 
eroding further. 0 
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The Jury: Trial and Error 

in the American Courtroom 
by Stephen J. Alder 

Reviewed by Ellen B. Gwynn 

Stephen Adler, Harvard Law School 
graduate and legal editor of The Wall 
Street Journal, is an enthusiastic pro- 
ponent of the jury system of the future. 
In that system, jurors will be permitted 
to ask questions and take notes during 
trial, they will have heard jury instruc- 
tions at the start of trial and in plain 
English, and they will be treated re- 
spectfully as integral participants in a 
trial rather than being kept in the dark 
most of the time. Potential jurors will 
be penalized for evading jury duty, and 
categories of exemptions will be dra- 
matically reduced, in order to keep 
some of the more educated citizens in 
the venire. And peremptory challenges 
will be a thing of the past. 

Adler sat in on six trials and inter- 
viewed jurors post-trial to dissect how 
they reached their verdicts. He effec- 
tively uses five of the six trials to focus 
on a different aspect of what needs 
fixing in our system, and in the sixth 
he shows a jury at its best. In United 
States v. Marcos, defense lawyers used 
peremptory challenges to seat an unin- 
formed, unintelligent jury that 
acquitted Imelda Marcos of federal 
crimes, in spite of overwhelming evi- 
dence, because jurors “liked” and “felt 
sorry” for her. In Liggett & Myers v. 
Brown & Williams, an antitrust case, 
a sincere jury that took its job seriously 
did not have a clue as to what the case 
was about, after seven wearisome 
months of hearing mystifying testi- 
mony addressing one of the most 
complex areas in the law. The 80 pages 
of jury instructions didn’t help. As the 
words “rained down,” they “dashed any 
lingering hope that the case would 
come together” for the jurors. For ex- 
ample: “The outer boundaries of a 
product market are determined by the 
reasonable interchangeability of use 


BOOKS 


or the cross-elasticity of supply and 
demand between the product itself and 
substitutes for it.” 

This is an instructive and fascinat- 
ing book. It would be comic, if it wasn’t 
describing an institution vital to our 
society, for which we, as lawyers and 
judges, are responsible. Adler’s sugges- 
tions are simple and reasonable. 
Indeed, Arizona is currently consider- 
ing whether to adopt many of the 
changes Adler proposes. Without such 
reforms, we can be assured that juries 
that receive little guidance from the 
judge and attorneys will continue to 
bestow essentially arbitrary damage 
awards (Quintana v. United Blood Serv- 
ices), or ignore the implausibility of a 
defendant’s testimony simply because 
jurors don’t like the prosecution wit- 
nesses (New Jersey v. Schneider). 

Adler believes the jury system is 
well worth saving, but not the one 
we've got. 

The Jury: Trial and Error in the 
American Courtroom (242 pp.) is avail- 
able from Times Books (Random House, 
New York, NY) and sells for $25. 

Ellen B. Gwynn is a law clerk with 
the First District Court of Appeal, Tal- 
lahassee. 


Supreme Court Watch 1994 
by David O’Brien 

Those who follow political and social 
issues from abortion and school deseg- 
regation to affirmative action and the 
rights of criminals and victims can ill 
afford not to follow David O’Brien’s 
Supreme Court Watch. Published an- 
nually, the Watch narrates and 
analyzes, as well as excerpts, the 
Court’s most legally and socially sig- 
nificant rulings of the past year. 
Constitutional law scholar and Court 
commentator O’Brien focuses on feder- 
alism and economic rights, civil rights 
and civil liberties, also revealing the 
political tensions and dynamics of the 
Court. 
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David O’Brien is professor of consti- 
tutional law at the University of 
Virginia. He is the author of many 
books, among them the American Bar 
Association Silver Gavel Award- 
winning Storm Center: The Supreme 
Court in American Politics and Consti- 
tutional Law and Politics. 

Supreme Court Watch 1994, (113 
pp.) published by W.W. Norton & Co., 
Inc., 500 Fifth Avenue, New York, NY 
10110, sells for $19.95. 


Book of Lawyer Cartoons 
Reviewed by Ellen B. Gwynn 

There are some hilarious cartoons 
in this collection, The New Yorker Book 
of Lawyer Cartoons, but because they 
are from the pages of The New Yorker, 
they are intended for lawyers and 
nonlawyers alike. Funnier cartoons are 
more often found in legal publications, 
because the humor arises from what 
practicing lawyers encounter in the 
legal world, and is less predictable. 
Nevertheless, there are some good 
laughs and delightful drawings, such 
as the Night of the Living Will; law 
partners fiercely negotiating a “pre- 
victual agreement” before ordering Chi- 
nese; and an executive asking his 
business associates at a meeting, 
“Would everyone check to see they 
have an attorney? I seem to have ended 
up with two.” 

The New Yorker Book of Lawyer 
Cartoons (86 pp.) is published by Al- 
fred A. Knopf, New York, NY, and sells 
for $18. 

Ellen B. Gwynn is a law clerk with 
the First District Court of Appeal, Tal- 
lahassee. 
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necessary) before you capitalize any expert fees. We shall be BRUTALLY CANDID if cau- 
plaintiff and defense toover 75) 
will us. STATSTAT AFFIDAVITS SUPER RUSH. Our ‘basic fee is $275. Full disclosure. 
-HCAI: Health Gare Auditors,Inc. Telephone (813) 579-8054 
Penthouse 690 Telesooe (813) 573-1333 


fictitious naine registratio 
1 need to give CIS a call. 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 


registered and recorded with the Secretary 


of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


Fictitious Name Division # 1201 Hays Street # Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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Move over Nexis. 
Now Westlaw has more business 


Move over Nexis® Fifty percent more full-text market and 
WESTLAW® now offers the legal community —_ technology newsletters than you will find 
more business and financial information on Nexis. 


online than you'll find anywhere else. And that’s just the beginning. Because 
Including Nexis. we're adding even more information to 
The numbers tell it all. WESTLAW at an unprecedented pace. 
For example, WESTLAW gives you more It’s no wonder that so many are making 
full-text U.S. newspapers. the switch from Lexis/Nexis. 


Exclusive access to Dow Jones newswires. 
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and financial information. 


WESTLAW. One name. One source for all 
your legal and business research needs. 


TO LEARN MORE, 
CALL 1-800-328-9963. 


WESTLAW 


More ways to win 


West. An American company serving the legal world. 
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